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The Sub-Committee of Legislative Affairs of the Standing Committee of the National People's
Congress

No. 1 Qianmen Xidajie, Xicheng District,

Beijing 100805

Peoples Republic of China

Re:  Request for Comments on the People’s Republic of China Patent Law

(Draft Amendment) (EFRIABIERERMERE )

Dear Sir or Madam,

The American Intellectual Property Law Association (AIPLA) appreciates the opportunity to
comment on the People's Republic of China Patent Law (Draft Amendment)(published on
Chinese National People's Congress Network January 4, 2019), and include the attached table
listing our detailed comments, some of which are also summarized below.

AIPLA is a national bar association of approximately 13,500 members engaged in private or
corporate practice, in government service, and in the academic community. AIPLA members
represent a wide and diverse spectrum of individuals, companies, and institutions involved
directly or indirectly in the practice of patent, trademark, copyright, trade secret, and unfair
competition law, as well as other fields of law affecting intellectual property. Our members
represent both owners and users of intellectual property. Our mission includes helping establish
and maintain fair and effective laws and policies that stimulate and reward invention while
balancing the public’s interest in healthy competition, reasonable costs, and basic fairness.

AIPLA respectfully notes that the recent proposal of the fourth amendment to the Chinese
Patent Law, in many aspects, strives to bring the Chinese patent system more closely into
alignment with international norms. AIPLA warmly welcomes such effort and the
incorporation of many suggestions found in AIPLA comments (submitted on January 1, 2016)
to the December 2015 draft Fourth Amendment. However, AIPLA is concerned that some
changes that were in the December 2015 version are either removed or scaled back.
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More specifically, AIPLA notes that partial design is omitted from the definition of “designs”
in Article 2 of the current amendment proposal. AIPLA believes that partial design and parts
of a product, just as much as the product as a whole, should be independently protectable as a
design, assuming it meets the aesthetic appeal and practical use requirements.

Avrticle 5 prohibits granting patent rights to invention that is against the law or in violation of
ethical standards. AIPLA respectfully suggests moving the good faith requirement when
applying for a patent from new Article 20 to Article 5, which is a more prominent place for
this important requirement.

Article 6 sets forth the provision related to the ownership and renumeration of service
inventions. AIPLA commends the provision for providing clarity and more incentives for
employees to contribute to invention-creation. AIPLA notes that the monetary and non-
monetary award for employee invention-creation is tied only to patent filing and practice.
AIPLA is concerned that such provision may encourage unnecessary or inappropriate patent
filings in situations in which patents may not be the optimal protection mechanism.

New Article 20 sets forth the good faith principle in applying for patents and enforcing patent
rights and the proscription against patent right misuse. AIPLA recommends moving the first
part concerning good faith requirement to Article 5 and removing the second part concerning
patent right misuse. AIPLA is concerned about the broad and vague language used in the
second part of this new article and the potential conflict with other relevant existing
legislation it may cause, e.g., Article 55 of Antimonopoly Law. The further provision relating
to “public interests,” is very broad and its scope is vague and uncertain. Construed broadly, it
would encompass a wide variety of public interests that would be inconsistent with
international norms of intellectual property protection employed by China’s major trading
partners.

Article 26 adds methods of nuclear transformation to the list of patent-ineligible subject
matters. AIPLA recommends further clarification of the definition and scope of “methods of
nuclear transformation,” on whether innovative apparatus or device for inducing or
controlling nuclear transformation processes in the fields of medical treatment, energy
production, and other commercial utilization. AIPLA also notes the removal of the proposed
change in the prior draft in the term “(3) methods for the diagnosis or for the treatment of
diseases, except for those concerning farmed animals;”. AIPLA had welcome such change as
a favorable development that can bring Chinese law more fully consistent with international
standards, and is disappointed to see that the current draft no longer includes such change.

Avrticle 31 provides the extension of time limit to provide priority documents for invention and
utility applications. AIPLA commends such change and believes that, for the same reasons,
comparable and appropriate extension of time limit to provide priority documents for design
patent application should also be considered.

Article 43 provides patent term extension of patents on innovative drugs to compensate for the
time taken to evaluate and obtain marketing approval of such drugs. AIPLA applauds this
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change but respectfully notes that clarification of several terms used in the provision, such as
“innovative drugs,” may be needed.

New Article 50, 51, and 52 provide an open mechanism in which patentees can license their
patents voluntarily and on their terms. AIPLA supports the principle of transparency to the
extent possible but have a number of concerns regarding the mechanism described in the
provisions. For example, Article 52 provides that the Chinese National Intellectual Property
Administration (CNIPA) can arbitrate or adjudicate disputes that arise from such open
mechanism. AIPLA believes that this new provision may discouraging voluntary negotiations
between the involved parties. A party may not negotiate in good faith in the expectation that
the agency may become involved and improve its bargaining position, gaming the system.
Dispute resolution is an extremely complex social interaction that requires substantial
experience, understanding of human and commercial behavior, and experience and skills
relating uniquely to alternative dispute resolution, in contrast to other forms of dispute
resolution that involve judgment or evaluation of the merits. AIPLA is concerned that,
because the traditional responsibilities of CNIPA does not include mediating commercial
disputes and that mediation is outside the mandated scope of the Patent Act, CNIPA may lack
the experience and resources to effectively mediate commercial disputes. AIPLA respectfully
submits that courts may be able to resolve such disputes more efficiently and effectively.

Acrticle 66 provides that both parties in a patent infringement dispute can provide patentability
assessment report related to the dispute. However, AIPLA is concerned that such report
submitted by one party in an adversarial proceeding may be biased and self-serving, therefore
suggests making such report accessible to the other party (and third parties) so that the other
party is given an opportunity to review and rebut if needed.

Article 69 allows law enforcement agencies as well as patent administrative agencies to
investigate, inspect, and retain evidence related to patent infringement disputes. AIPLA
remains concerned that the proliferation of administrative enforcement mechanisms at the
country, provincial, and municipal level may create additional conflicts and prevent the
development of clear uniform rules and practice. AIPLA respectfully submits that private
enforcement through the courts should be the primary enforcement mechanism and may be
better able to serve these goals more efficiently.

New Article 70 provides the patent administration department under the State Council
discretion to handle any dispute over patent infringement that has a significant impact
throughout the country. AIPLA respectfully submits that, consistent with international norms
of patent protection and the provisions of TRIPS and WTO, private enforcement should be the
primary mechanism for enforcement of patent rights. Thus, China’s courts, rather than
administrative agencies, may be the better authority empowered to handle patent disputes,
absent agreement of all parties. AIPLA is concerned that dividing enforcement authority
between the courts and administrative agencies may lead to weakening of private
enforcement, inconsistency in such determinations, and increasing unpredictability of business
and the markets to the ultimate detriment to an innovative society.

Article 72 increases the amount of damages available for willful infringement and provides
methods to mitigate evidentiary challenges in proving damages when defendant is in control
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of the relevant evidence. AIPLA commends the revisions but remains concerned about the
ambiguity that may exist in the specific wording used in the provision.

Article 75 increases the statute of limitation in bringing a patent infringement lawsuit. AIPLA
welcomes such change as it moves towards international norms.

AIPLA appreciates the opportunity to provide these comments on the proposed changes to the
Chinese Patent Law, and we would be happy to answer any questions that our comments may
raise.

Sincerely,

Sheldon H. Klein
President
American Intellectual Property Law Association

Enclosure: Detailed AIPLA Comments to People's Republic of China Patent Law (Draft
Amendment)
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Current People’ s Republic of China Patent Law, Fourth Amendment for Approval (issued January 2019), and
ATPLA Comments to Draft Fourth Amendment

MITEFE LTFE(BERER) AIPLA Comments
Current Patent Law Chinese Patent Law (Draft Amendment)
(2019.01)
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Chapter 1 General Provisions Chapter 1 General Provisions
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Article 1

This Law is enacted for the purpose of
protecting the lawful rights and interests of
patentees, encouraging invention/creation,
promoting the application of
invention/creation, enhancing innovation
capability, promoting the science and
technology advancement and the economic
and social development.
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Article 1

This Law is enacted for the purpose of
protecting the lawful rights and interests of
patentees, encouraging invention/creation,
promoting the application of
invention/creation, enhancing innovation
capability, promoting the science and
technology advancement and the economic
and social development.

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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Article 2 Article 2 AIPLA respectfully notes that partial design
For the purposes of this Law, For the purposes of this Law, is omitted from the definition of “designs” in

invention/creations mean inventions, utility invention/creations mean inventions, utility Article 2 of the current amendment proposal.

models and designs. models and designs. ATPLA believes that partial designs and parts
Inventions mean new technical solutions Inventions mean new technical solutions | of a product, just as much as the product as a

proposed for a product, a process or the proposed for a product, a process or the whole, should be independently protectable

improvement thereof. improvement thereof. as designs, assuming they meets the aesthetic
Utility models mean new technical Utility models mean new technical appeal and practical use requirements.

solutions proposed for the shape and structure |[solutions proposed for the shape and structure . .
prop P Prop P Parts of a product design are independently

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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(2019.01)

of a product, or the combination thereof, which |of a product, or the combination thereof, which | protectable in many of China’s trading

are fit for practical use. are fit for practical use. partners and under international norms of
Designs mean, with respect to a product, Designs mean, with respect to a product, | intellectual property protection. This
new designs of the shape, pattern, or the new designs of the shape, pattern, or the protection is particularly important for

combination thereof, or the combination of the |combination thereof, or the combination of the | designs that achieve international
color with shape or pattern, which are rich in  |color with shape or pattern, which are rich in recognition.

an agsth_etlc appeal and are fit for industrial an ae_:sth_etlc appeal and are fit for industrial AIPLA is aware of the possibility that
application. application. . _ i
protection for partial designs may be
provided in an upcoming revision of the
Examination Guidance, which AIPLA
believes can signify a step toward patent law
harmonization among major IP countries.
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The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.



AIPLA Comments
Chinese Patent Law (Draft Amendment) (2019.01)

Page 5
MITEFE LFEBERER) AIPLA Comments
Current Patent Law Chinese Patent Law (Draft Amendment)
(2019.01)
I TAERES T A DT AAT B BN LR | R TAERER T 47 57 AT B X A 1 L R
PTAE, HTAE,
Article 3 Article 3

The patent administration department The patent administration department

under the State Council shall be responsible for
the administration of patent affairs nationwide.
It shall accept and examine patent applications
in a uniform way and grant patent rights in
accordance with law.

The departments administering patent
affairs at governments of provinces,
autonomous regions, and municipalities
directly under the Central Government shall be
responsible for patent administration within
their respective administrative regions.

under the State Council shall be responsible for
the administration of patent affairs nationwide.
It shall accept and examine patent applications
in a uniform way and grant patent rights in
accordance with law.

The departments administering patent
affairs under governments of provinces,
autonomous regions, and municipalities
directly under the Central Government shall be
responsible for patent administration within
their respective administrative regions.

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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Article 4
Any patent application of which the

security or other major State interests that

the State.
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underlying invention/creation involves national

needs to be kept confidential shall be handled
in accordance with the relevant regulations of
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Article 4

Any patent application of which the
underlying invention/creation involves national
security or other major State interests that
needs to be kept confidential shall be handled
in accordance with the relevant regulations of
the State.
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Article 5

Patent right shall not be granted for any
invention/creation that violates the law or
social ethics, or harm public interests.
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Article 5
Patent right shall not be granted for any

invention/creation that violates the law or
social ethics, or harm public interests.

(Please see related comments to Article 20,
below)

AIPLA respectfully suggests moving the
good faith requirement when applying for a
patent from Article 20 to Article 5, which is a

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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Patent right shall not be granted for any
invention/creation made by relying on genetic
resources obtained or used in violation of any
law and administrative regulation.

Patent right shall not be granted for any
invention/creation made by relying on genetic
resources obtained or used in violation of any
law and administrative regulation.

more prominent place for this important

requirement.

AIPLA also suggests that paragraph 2 of
Article 5 be clarified to limit restrictions
against genetic resources to “genetic
material,” the subject matter of the Nagoya
Protocol on Access to Genetic Resources and
the Fair and Equitable Sharing of Benefits
Arising from their Utilization to the

In this
way, it is unlikely that Article 5 will be

Convention on Biological Diversity.

interpreted to extend to additional subject
matter, such as digital genetic sequence
information, or to third parties that might
rely on such information in research.
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The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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Article 6

employer entity, or primarily by using the
material and technical resources of an
employer entity, shall be deemed a service
invention/creation.

The right to apply for a patent on any
service invention/creation shall belong to the

employer entity; and the employer entity shall

Any invention/creation made in the course
of performing the duties of an employee for the
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Article 6
Any invention/creation made in the course
of performing the duties of an employee for
the employer entity, or primarily by using the
material and technical resources of an
employer entity, shall be deemed a service
invention/creation. The right to apply for a
patent on any service invention/creation shall
belong to the employer entity; and the
employer entity shall be the patentee after the
application is granted patent right. The

employer entity is entitled to dispose the

AIPLA commends the provision for
providing clarity and more incentives for
employees to contribute to invention-
creation. That is, AIPLA’s understanding is
that the additional provision to Article 6
would allow employers to dispose of
invention-creation (e.g., file or not file a
patent application on an invention-creation,
sell or transfer the rights to the invention-
creation, however it so desires) and provide
options other than money to compensate the
employee. In other words, the newly added
provision encourages non-monetary
inventor remuneration schemes and such

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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be the patentee after the application is granted
patent right.

service invention/creation shall belong to the
inventor or designer; and the inventor or
designer shall be the patentee after the
application is granted patent right.

material and technical resources of an
employer entity, if the employer entity has
contracted with the inventor or designer
providing the ownership of the right to apply
for a patent or the ownership of the patent,
such provision shall prevail.

The right to apply for a patent on any non-

For invention/creations made by using the

right of patent application and the patent

right of a service invention in accordance

with the law, and the property right incentive

mechanism such as equity, option and

dividend incentive policies may be

implemented to allow the inventor or

designer to reasonably share the proceeds of

innovation and promote the implementation

and application of the relevant invention.

The right to apply for a patent on any non-
service invention/creation shall belong to the
inventor or designer; and the inventor or
designer shall be the patentee after the
application is granted patent right.

For invention/creations made by using the
material and technical resources of an
employer entity, if the employer entity has
contracted with the inventor or designer
providing the ownership of the right to apply
for a patent or the ownership of the patent,
such provision shall prevail.

schemes may for example be tied to the
profits and benefits derived from the
employee’s invention-creation. AIPLA
supports such a change to the existing Patent
law.

AIPLA notes that the monetary and non-
monetary award for employee invention-
creation is tied only to patent filing and
practice. AIPLA is concerned that such
provision may encourage unnecessary or
inappropriate patent filings in situations in
which patents may not be the optimal
protection mechanism.

AIPLA further suggests that the law
encourage written agreements between an
entity and an employee (e.g., signed at the
beginning of employment or during the
course of employment) to reduce or avoid
disputes or possible litigation between the
employee-inventor/designer and employer
as to the ownership of the service invention-
creation or appropriate compensation.

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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This limitation appears appropriate,
provided it is limited to non-service
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Article 7 Article 7

No employer entity or individual shall . o
. , . N No employer entity or individual shall
suppress an inventor’s or designer’s filing for ) , ) s
L . suppress an inventor’s or designer’s filing
patent application on any non-service L .

for patent application on any non-service

invention/creation. . . .
invention/creation.
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The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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Article 8

With regard to an invention/creation jointly
made by two or more employer entities or
individuals, or an invention/creation made by
an employer entity or individual under the
commission of another employer entity or
individual, unless otherwise agreed upon, the
right to apply for a patent shall belong to the
employer entity(ies) or individual(s) that
has(ve) made or jointly made the
invention/creation; and the applying entity(ies)
or individual(s) shall be the patentee(s) after
the application is granted patent right.

Article 8

'With regard to an invention/creation jointly
made by two or more employer entities or
individuals, or an invention/creation made by
an employer entity or individual under the
commission of another employer entity or
individual, unless otherwise agreed upon, the
right to apply for a patent shall belong to the
employer entity(ies) or individual(s) that
has(ve) made or jointly made the
invention/creation; and the applying entity(ies)
or individual(s) shall be the patentee(s) after
the application is granted patent right.

MITEFE LFEBERER) AIPLA Comments
Current Patent Law Chinese Patent Law (Draft Amendment)
(2019.01)
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The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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Article 9

Only one patent can be granted for the
same invention/creation. However, where the
same applicant applies for a utility model
patent and an invention patent with regard to
the same invention/creation on the same day, if
the utility model patent granted earlier has not
expired yet and the applicant declares to waive
the right to the utility model patent, the
invention patent may be granted.

If two or more applicants file for patent
applications on the same invention/creation
separately, the patent right shall be granted to
the first filer.

QG HRIF LA, LRIBEE T RSB HiER
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Article 9

Only one patent can be granted for the
same invention/creation. However, where the
same applicant applies for a utility model
patent and an invention patent with regard to
the same invention/creation on the same day, if
the utility model patent granted earlier has not
expired yet and the applicant declares to waive
the right to the utility model patent, the
invention patent may be granted.

If two or more applicants file for patent
applications on the same invention/creation
separately, the patent right shall be granted to
the first filer.
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The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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Article 10
The right to apply for a patent and patent
right may be transferred.

Any Chinese employer entity or
individual transferring any right to apply for a
patent or patent right to a foreign person,
enterprise, or other organization shall follow
the procedures set forth in the relevant laws
and administrative regulations.

Any parties transferring any right to apply
for a patent or patent right shall contract in
writing and record the contract at the patent
administration department under the State
Council. A public notice of the contract will
be made by the patent administration
department under the State Council. The

transfer of right to apply for a patent or of

FARL R HAFAECE T RIR, =3
VA= RARYAS 1T = TP S LB o e NI
BERITED, 55 B L AATECGER T T DA
Do BAHIHREE AR NFELE &
ez HiEAER

Article 10
The right to apply for a patent and patent
right may be transferred.

Any Chinese employer entity or
individual transferring any right to apply for a
patent or patent right to a foreign person,
enterprise, or other organization shall follow
the procedures set forth in the relevant laws
and administrative regulations.

Any parties transferring any right to apply
for a patent or patent right shall contract in
writing and record the contract at the patent
administration department under the State
Council. A public notice of the contract will be
made by the patent administration department
under the State Council. The transfer of right

to apply for a patent or of patent right shall

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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patent right shall become effective as of the become effective as of the recordation date.

recordation date.
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Article 11 Article 11
After the grant of an invention or a utility After the grant of an invention or a utility

model patent right, unless otherwise provided |model patent right, unless otherwise provided
for in this Law, without the permission of the |for in this Law, without the permission of the
patentee, no employer entity or individual shall [patentee, no employer entity or individual shall
exploit the patent, i.e., no employer entity or exploit the patent, i.e., no employer entity or

individual shall, for production or business individual shall, for production or business

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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purposes, manufacture, use, offer to sell, sell,  [purposes, manufacture, use, offer to sell, sell,
or import the patented products, use the or import the patented products, use the

patented method, or use, offer to sell, sell, or  |patented method, or use, offer to sell, sell, or
import products obtained directly through the |import products obtained directly through the

use of the patented method. use of the patented method.

After a design patent right is granted, After a design patent right is granted,
without the permission of the patentee, no without the permission of the patentee, no
employer entity or individual shall exploit the |employer entity or individual shall exploit the
patent, i.e., no employer ntity or individual patent, i.e., no employer entity or individual
shall, for production or business purposes, shall, for production or business purposes,
manufacture, use, offer to sell, sell, or import  |manufacture, use, offer to sell, sell, or import
the design patented products. the design patented products.

B+ B+
AEAT B B A N St N\ R, AEAT BLRL B A N St N & R
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Article 12 Article 12
Any employer entity or individual Any employer entity or individual
exploiting other’s patent shall enter into a exploiting other’s patent shall enter into a

patent license contract for exploitation with the |patent license contract for exploitation with the

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
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patentee and pay patent royalties to the
patentee. The licensee shall not grant the
exploitation right of such patent to any other
employer entity or individual not specified in
the contract.

patentee and pay patent royalties to the
patentee. The licensee shall not grant the
exploitation right of such patent to any other
employer entity or individual not specified in
the contract.

B+=%
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Article 13

After the application for an invention
patent is published, the applicant may require
the employer entity or individual that exploits
the said invention to pay an appropriate
amount of fees.

Et+=%
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%

Article 13

After the application for an invention
patent is published, the applicant may
require the employer entity or individual that
exploits the said invention to pay an
appropriate amount of fees.

E Ryttt S

A b ol A A B A, 0 [
FA i B A A B R X, H
S A RFETIIMA . AR HEET
N RBURFR 2 E 55 Beateits, W LLUGE R
AERE Rl A R, VRS SE I B S8

LRttt S

ERp S RNl AR AN iR | B Edl
FA a8 A A i B HORE X,
S A RFETIIME . AR, BHiET
N RBUR R Z F 55 Bttt 7T LLksE fEdtt
AERRYE Rl A R, VRS SE I LA S8

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.




AIPLA Comments
Chinese Patent Law (Draft Amendment) (2019.01)
Page 17

BITEFE

Current Patent Law

EFZEBERER)

Chinese Patent Law (Draft Amendment)
(2019.01)

AIPLA Comments

it P S A 2 R SR E ) R RN
SR 9

Article 14

If an invention patent of a State-owned
enterprise or public institution is of great
significance to national or public interests,
upon the approval by the State Council, the
relevant administering department under the
State Council or a government of province,
autonomous region, or municipality directly
under the Central Government may decide to
promote the application of the patent within an
approved scope and allow designated employer
entity to exploit the patent. The exploiting
employer entity shall pay royalties to the
patentee in accordance with the regulations of
the State.

Jit»  F STt B 42 R SR E ) AN
SCATARE 9% -

Article 14

If an invention patent of a State-owned
enterprise or public institution is of great
significance to national or public interests,
upon the approval by the State Council, the
relevant administering department under the
State Council or a government of province,
autonomous region, or municipality directly
under the Central Government may decide to
promote the application of the patent within an
approved scope and allow designated employer
entity to exploit the patent. The exploiting
employer entity shall pay royalties to the
patentee in accordance with the regulations of
the State.
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Article 15 Article 15

If there are agreements regarding the If there are agreements regarding the

exercise of rights by the co-owners of the right
to apply for the patent or of the patent right, the
agreements shall prevail. In the absence of
such agreements, the co-owners may separately
exploit the patent or may, in an ordinary
manner, permit others to exploit the said
patent. Where others are permitted to exploit
the patent, the royalties received shall be
distributed among the co-owners. Except under
the circumstances specified in the preceding
paragraph, exercise of the co-owned right to
apply for patent or of the co-owned patent right
shall be subject to the consent of all the co-
owners.

exercise of rights by the co-owners of the right
to apply for the patent or of the patent right, the
agreements shall prevail. In the absence of
such agreements, the co-owners may separately
exploit the patent or may, in an ordinary
manner, permit others to exploit the said
patent. Where others are permitted to exploit
the patent, the royalties received shall be
distributed among the co-owners. Except under
the circumstances specified in the preceding
paragraph, exercise of the co-owned right to
apply for patent or of the co-owned patent right
shall be subject to the consent of all the co-
owners.

L RWAY
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Article 16

The employer entity that is granted the
patent right shall reward the inventor or
designer of service invention/creation.  After
the patent on the invention/creation is
exploited, such employer entity shall give the
inventor or designer a reasonable amount of
remuneration according to the scope of
application and the economic benefits
obtained.

AR T R B 24500 A 55 4 9]
Q3 A N B Bt N a T 2205 KB
Q3 LA St fe, AR FAHE N AYE
MIPAF M52, R A weit A
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Article 16

The employer entity that is granted the patent
right shall reward the inventor or designer of
service invention/creation.  After the patent
on the invention/creation is exploited, such
employer entity shall give the inventor or
designer a reasonable amount of remuneration
according to the scope of application and the
economic benefits obtained.
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Article 17
An inventor or designer shall have the Acrticle 17
right to state in the patent documents that he or An inventor or designer shall have the
she is the inventor or designer. right to state in the patent documents that he or
she is the inventor or designer.
The patentee shall have the right to have &n
patent mark displayed on its patented product The patentee shall have the right to have
or the package of such product. patent mark displayed on its patented product

or the package of such product.

E+/\F E+/\%
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Article 18 Article 18
For a foreign person, enterprise, or other For a foreign person, enterprise, or other
organization without a regular residence or organization without a regular residence or
business site in China who wants to apply for a |business site in China who wants to apply for a
patent in China, the application shall be patent in China, the application shall be
handled in accordance with this Law, and in handled in accordance with this Law, and in

accordance with the agreements between the accordance with the agreements between the
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resident country and China or with the
international treaties to which both countries
have signed or on the principle of reciprocity.

resident country and China or with the
international treaties to which both countries
have signed or on the principle of reciprocity.

Sgth%
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Article 19
A foreign person, enterprise, or other

organization without a regular residence or

Et+h%
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Article 19
A foreign person, enterprise, or other
organization without a regular residence or
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business site in China who intends to apply for
a patent or handle other patent-related matters
in China shall commission a legally established
patent agency to handle such matters.

A Chinese employer entity or individual
intending to apply for a patent or handle other
patent-related matters in China may
commission a legally established patent agency
to handle such matters.

Patent agencies shall abide by laws and
administrative regulations and handle patent
applications or other patent-related matters as
commissioned by their clients. Patent
agencies have a duty of keeping contents of the
invention/creation of their clients confidential,
with the exception of the contents already
published or publicly-notified. The specific
measures for administration of patent agencies
shall be formulated by the State Council.

business site in China who intends to apply for
a patent or handle other patent-related matters
in China shall commission a legally established
patent agency to handle such matters.

A Chinese employer entity or individual
intending to apply for a patent or handle other
patent-related matters in China may
commission a legally established patent agency
to handle such matters.

Patent agencies shall abide by laws and
administrative regulations and handle patent
applications or other patent-related matters as
commissioned by their clients. Patent
agencies have a duty of keeping contents of the
invention/creation of their clients confidential,
with the exception of the contents already
published or publicly-notified. The specific
measures for administration of patent agencies
shall be formulated by the State Council.
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Article 20 (New)

The application of patent and the exercise
of patent right shall abide by the principle of (Please see related comment to Article 5,
good faith, and shall not misuse patent right to | above)
harm the public interest or exclude or restrict ATIPLA recommends that the sentence “[t]he
competitions. application for patent right shall abide by the
principle of good faith” be retained, and

recommends moving it to the beginning of
Article 5 where it better fits the context.

AIPLA respectfully recommends deleting the
rest of Article 20, i.e., the text dealing with
“prohibition of misuse of patent rights” for the

following reasons:

First, the “exercise of patent rights” is
outside the defined mandate of China’s
patent administration. (See Article 2 of
Patent Law);

Second, this text overlaps, and possibly

conflicts with, other relevant existing

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.
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legislation including:
a. Article 55 of Antimonopoly Law.
b. Article 329 of the Contract Law

¢. An SPC Judicial Interpretation that also
provides that the illegal monopoly
technology transfer contract is invalid.

d. Article 53(2) of the Patent Law draft
provides compulsory licensing as a remedy
to eliminate or reduce the negative impact on
competition when patentee's exercise of its a
patent right has been deemed as monopoly in
accordance with the laws.

Third, as a result, to add a very general but
also vague article in the Patent Law for the
prohibition of “misuse of patent rights”
would bring no added value and would create
confusion and potential conflict with the
standards found in current specific legislation
and interpretation, including the potential for
a second, inconsistent determination of
validity in addition and possibly in conflict

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
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with an invalidation trial before the Patent
Review Board (PRB) or its appeal since a
misuse claim may have their outcome
determined by the resolution of the same
issues involved in an invalidation trial.

Further, if prohibition of “misuse of patent
rights” were broadly interpreted as extending
beyond conduct in the prosecution, e.g. into
the area of patent licensing, it could also
discourage innovation and interfere with
legitimate enforcement activities.

The further provision relating to “public
interests,” is very broad and its scope is
vague and uncertain. Construed broadly, it
would encompass a wide variety of public
interests that would be inconsistent with
international norms of intellectual property
protection employed by China’s major
trading partners.

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
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Article 20
Any employer entity or individual that
intends to apply for patent in a foreign country

for an invention or utility model made in China

shall submit the matter to the patent
administration department under the State
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Article 21
Any employer entity or individual that
intends to apply for patent in a foreign country
for an invention or utility model made in China
shall submit the matter to the patent
administration department under the State

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
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Council for confidentiality examination.

Such examination shall be conducted in
conformity with the procedures, time limit, etc.
prescribed by the State Council.

A Chinese employer entity or individual
may file for an international patent applications
in accordance with the relevant international
treaties to which China has signed. The
applicant of such international patent
application shall comply with the provisions of
the preceding paragraph.

The patent administration department
under the State Council shall handle
international patent applications in accordance
with the relevant international treaties to which
China has signed and the relevant provisions of
this Law and regulations of the State Council.

No patent right shall be granted to an
application filed in China if an invention or
utility model patent application has been filed
in a foreign country in violation of the
provisions of the first paragraph of this Article.

Council for confidentiality examination.

Such examination shall be conducted in
conformity with the procedures, time limit, etc.
prescribed by the State Council.

A Chinese employer entity or individual
may file for an international patent applications
in accordance with the relevant international
treaties to which China has signed. The
applicant of such international patent
application shall comply with the provisions of
the preceding paragraph.

The patent administration department
under the State Council shall handle
international patent applications in accordance
with the relevant international treaties to which
China has signed and the relevant provisions of
this Law and regulations of the State Council.

No patent right shall be granted to an
application filed in China if an invention or
utility model patent application has been filed
in a foreign country in violation of the
provisions of the first paragraph of this Article.
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Article 21

The patent administration department
under the State Council and its Patent Review
Board shall, according to the requirements of
objectivity, fairness, accuracy, and timeliness,
handle patent applications and requests in
accordance with law.

The patent administration department

under the State Council shall release patent

[ 55 Bt & AT BCR ] R BRI R o &%
AP IHRR N ATE. HE. S
UK, RIEANEAT LA K HHEAHE K -

B 55 e T AAT BRI B 3R & A5
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Acrticle 22

The patent administration department
under the State Council and its Patent Review
Board shall, according to the requirements of
objectivity, fairness, accuracy, and timeliness,
handle patent applications and requests in
accordance with law.

The patent administration department
under the State Council shall strengthen the

establishment of the public service system of
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AIPLA commends these steps to bring
greater transparency to the patent system
while protecting confidentiality before
publication, bringing China’s system into
closer alignment with international norms
of patent protection.
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information in a complete, accurate, and timely |patent information, publish patent gazettes on

manner, and publish patent gazettes on a a regular basis, release patent information in a
regular basis. complete, accurate, and timely manner, and

provide basic data of patent information, and

Before a patent application is published or . . U
promote the dissemination and utilization

patent information-publish-patent-gazettes-on-a-

publically notified, the staff members of the

patent administration department under the

State Council and the persons concerned shall : ’
have the duty to keep such the contents of the Before a patent application is published or
application confidential. publically notified, the staff members of the

patent administration department under the
State Council and the persons concerned shall
have the duty to keep such the contents of the
application confidential.
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Chapter 2 Conditions for Granting Patent Chapter 2 Conditions for Granting
Rights Patent Rights
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Article 22

Inventions and utility models with patent
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Article 23
Inventions and utility models with patent
rights granted shall have novelty, inventiveness [rights granted shall have novelty, inventiveness

and utility. and utility.

Novelty means that the invention or utility Novelty means that the invention or utility

model is not prior art; no other patent
application has been filed by any employer
entity or individual for any identical invention
or utility model with the patent administration
department under the State Council before the

application date and documented in a patent

model is not prior art; no other patent
application has been filed by any employer
entity or individual for any identical invention
or utility model with the patent administration
department under the State Council before the

application date and documented in a patent
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application document published or the patent
documents publically notified after the
application date.

Inventiveness means that, compared with
the existing technologies, the invention
possesses prominent substantive features and
indicates remarkable advancements, and the
utility model possesses substantive features
and indicates advancements.

Utility means that the said invention or
utility model can be used for production or be
utilized, and may produce positive results.

For the purposes of this Law, prior art
means the technologies known to the public
domestically and abroad before the application
date.

application document published or the patent
documents publicly notified after the
application date.

Inventiveness means that, compared with
the existing technologies, the invention
possesses prominent substantive features and
indicates remarkable advancements, and the
utility model possesses substantive features
and indicates advancements.

Utility means that the said invention or
utility model can be used for production or be
utilized, and may produce positive results.

For the purposes of this Law, prior art
means the technologies known to the public
domestically and abroad before the application
date.
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Article 23

A design for which patent right is granted
shall not be a prior design, and no application
is filed by any employer entity or individual for
any identical design with the patent
administration department under the State
Council before the application date and
documented in a patent application document
published or the patent documents publically
notified after the application date.

Designs for which patent right is to be
granted shall be distinctly different from prior

designs or the combinations of the features of
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Article 24

A design for which patent right is granted
shall not be a prior design, and no application
is filed by any employer entity or individual for
any identical design with the patent
administration department under the State
Council before the application date and
documented in a patent application document
published or the patent documents publically
notified after the application date.

Designs for which patent right is to be
granted shall be distinctly different from prior

designs or the combinations of the features of
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prior designs. prior designs.

Designs for which patent right is granted Designs for which patent right is granted
shall not in conflict with the legal rights shall not in conflict with the legal rights
acquired by others prior to the application date. |acquired by others prior to the application date.

For the purposes of this Law, a prior For the purposes of this Law, a prior
design means a design that is known to the design means a design that is known to the
public domestically and abroad before the public domestically and abroad before the
application date. application date.
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Article 24 Article 25

Within six months prior to the date of Within six months prior to the date of
application, an invention/creation for whicha |application, an invention/creation for which a
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patent application is filed does not lose its patent application is filed does not lose its
novelty under any of the following novelty under any of the following
circumstances: circumstances:

(1) It is exhibited for the first time at an (1) It is exhibited for the first time at an
international exhibition sponsored or international exhibition sponsored or
recognized by the Chinese Government; recognized by the Chinese Government;

(2) It is published for the first time at a (2) It is published for the first time at a
specified academic or technological specified academic or technological
conference; and conference; and

(3) Its contents are divulged by others (3) Its contents are divulged by others
without the consent of the applicant. without the consent of the applicant.
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Article 25
Patent rights shall not be granted for any
of the following subject matters:

(1) scientific discoveries;

(2) rules and methods for intellectual
activities;

(3)methods for the diagnosis or treatment
of diseases;

(4) animal or plant varieties;

(5) substances obtained by means of
nuclear transformation;

(6) Designs that are mainly used for
marking the pattern, color or the combination
of the two of prints.
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Article 26
Patent rights shall not be granted for any
of the following subject matters:

(1) scientific discoveries;

(2) rules and methods for intellectual
activities;

(3) methods for the diagnosis or treatment
of diseases;

(4) animal or plant varieties;

(5) Methods of nuclear transformation and

substances obtained by means of nuclear
transformation;

(6) Designs that are mainly used for
marking the pattern, color or the combination

AIPLA notes the addition of “nuclear
transformation methods” to the list of patent-
ineligible subject matter. AIPLA invites
further clarification in law or in examination
guideline on whether innovative apparatus or
device for inducing or controlling nuclear
transformation processes in the fields of
medical treatment, energy production, and
other commercial utilization are patentable.

AIPLA had welcomed the term in the prior
draft, “(3) methods for the diagnosis or for
the treatment of diseases, except for those
concerning farmed animals;” as a favorable
development bring Chinese law more fully
consistent with international standards. It
would support innovation in the growing
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Patent right may, in accordance with the
provisions of this Law, be granted for the
production methods of the products specified
in Subparagraph (4) of the preceding
paragraph.

of the two of prints.

Patent right may, in accordance with the
provisions of this Law, be granted for the
production methods of the products specified
in Subparagraph (4) of the preceding
paragraph.

veterinarian diagnostics industry essential to
continued innovation in the food industry
generally, which would ultimately enhance
food production. Indeed, other countries
further allow more liberally for patents that
protect medical diagnostics supporting
human medicine as well.  AIPLA supports
the reintroduction of this term and suggests
that perhaps concerns with such terms in
relation to both farmed animals and humans
could be mitigated by excluding
infringement liability by the attending
veterinarian or physician as opposed to
commercial labs running such diagnostic
assays or companies producing products
purchased by such labs, who would be the
commercial competitors of the patentees.

EFIHIRIAE

Chapter 3 Patent Application

EFIRRIE

Chapter 3 Patent Application
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Article 26

patent, one shall submit relevant documents,

and its abstract, and a list of claims.
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To apply for an invention or utility model

such as a written request, a written description
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Article 27

To apply for an invention or utility model
patent, one shall submit relevant documents,
such as a written request, a written description
and its abstract, and a list of claims.
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of the invention or utility model, the name of
the inventor or designer, the name or title and
the address of the applicant and other related

matters.

The written description shall contain a
clear and comprehensive description of the
invention or utility model so that a skilled
person in the field of the relevant technology
can carry it out; when necessary, drawings
shall be attached to it. The abstract shall
contain a brief introduction to the main
technical points of the invention or utility
model.

The list of claims shall, based on the
written description, contains a clear and
concise definition of the proposed scope of
patent protection.

With regard to an invention/creation
made by relying on genetic resources, the
applicant shall, in the patent application
documents, indicate the direct and original

The written request shall specify the name

The written request shall specify the name
of the invention or utility model, the name of
the inventor or designer, the name or title and
the address of the applicant and other related
matters.

The written description shall contain a
clear and comprehensive description of the
invention or utility model so that a skilled
person in the field of the relevant technology
can carry it out; when necessary, drawings
shall be attached to it. The abstract shall
contain a brief introduction to the main
technical points of the invention or utility
model.

The list of claims shall, based on the
written description, contains a clear and
concise definition of the proposed scope of
patent protection.

With regard to an invention/creation
made by relying on genetic resources, the
applicant shall, in the patent application
documents, indicate the direct and original
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source of the genetic resources. The applicant [source of the genetic resources. The applicant

shall state the reason if the original source shall state the reason if the original source
cannot be indicated. cannot be indicated.
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Article 27 Article 28
To apply for a design patent, one shall To apply for a design patent, one shall

submit a written request, drawings or pictures  |submit a written request, drawings or pictures
of the design, a brief description of the design, |of the design, a brief description of the design,
and other relevant documents. and other relevant documents.

The relevant drawings or pictures The relevant drawings or pictures
submitted by the applicant shall clearly show |submitted by the applicant shall clearly show
the design of the products for which patent the design of the products for which patent
protection is requested. protection is requested.

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.



AIPLA Comments
Chinese Patent Law (Draft Amendment) (2019.01)

Page 40
MITERE FHZEBERER) AIPLA Comments
Current Patent Law Chinese Patent Law (Draft Amendment)
(2019.01)
-ty JA¥ 3 -ty oy - 3
] 55 e L A AT BCHR T THSC 21 A S ST [ 95 5 T FAT BB Wi 38 7 M1 i S
PEZ HOAHEH . W HE ST R IR PEZ HO9HE H o IR B SO Rl e
(7, DAEF H A ERE H v B H . (7, DAEF H A EBE H  HiE H .
Article 28 Article 29
The date when the patent administration The date when the patent administration
department under the State Council receives department under the State Council receives
the patent application documents is the the patent application documents is the
application date. If the application documents |application date. If the application documents
are delivered by post, the date of the postmark |are delivered by post, the date of the postmark
is the application date. is the application date.
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Article 29

If an applicant files an application for a
patent in China within twelve months from the
date the applicant first files an application for
an invention or utility model patent on the
same subject matter in a foreign country, or
within six months from the date the applicant
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Article 30

If an applicant files an application for a
patent in China within twelve months from the
date the applicant first files an application for
an invention or utility model patent on the
same subject matter in a foreign country, or
within six months from the date the applicant
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first files an application for a design patent on
the same subject matter in a foreign country,
the applicant may enjoy the right of priority in
accordance with the agreements between the
said foreign country and China, or in
accordance with the international treaties to
which both countries have signed, or on the
principle of mutual recognition of the right of
priority.

If an applicant files an application for a
patent with the patent administration
department under the State Council within
twelve months from the date the applicant first
files an application for an invention or utility
model patent in China, the applicant may enjoy
the right of priority.

first files an application for a design patent on
the same subject matter in a foreign country,
the applicant may enjoy the right of priority in
accordance with the agreements between the
said foreign country and China, or in
accordance with the international treaties to
which both countries have signed, or on the
principle of mutual recognition of the right of
priority.

If an applicant files an application for a
patent with the patent administration
department under the State Council within
twelve months from the date the applicant first
files an application for an invention or utility

model patent in China, or within six months
from the date the applicant first files an

application for a design patent on the same

subject matter in China, the applicant may

enjoy the right of priority.
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Article 30
An applicant requesting the right of

time of application and submit, within three
months, a copy of the priority patent
application document. The right or priority
shall be deemed waived if no written
declaration is submitted or a copy of the
priority patent application document is not
submitted prior to the expiration of the

specified time limit.

priority shall submit a written declaration at the

Article 31

An applicant requesting the right of
priority shall submit a written declaration at the
time of application and submit, within sixteen
months from the date on which any applicant

first filed a patent application for an invention

or utility model, or within three months from

the date on which any applicant first filed a

patent application for an industrial design, a

copy of the priority patent application
document. The right or priority shall be
deemed waived if no written declaration is
submitted or a copy of the priority patent
application document is not submitted prior to

the expiration of the specified time limit.
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AIPLA commends the extension of time limit
to provide priority documents for invention
and utility applications and believes that, for
the same reasons, comparable and
appropriate extension of time limit to provide
priority documents for design patent
application should also be considered.
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Article 31
utility model patent shall be limited to one
invention or utility model. Two or more
inventions or utility models embodied in a

single general invention concept may be
handled with one application.

be limited to one design. Two or more

or two or more designs of products of the

handled with one application.
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An application for an invention patent or

An application for a design patent shall
similar designs of one and the same product

same kind that are sold or used in sets may be
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Article 32

An application for an invention patent or
utility model patent shall be limited to one
invention or utility model. Two or more
inventions or utility models embodied in a
single general invention concept may be
handled with one application.

An application for a design patent shall be
limited to one design. Two or more similar
designs of one and the same product or two or
more designs of products of the same kind that
are sold or used in sets may be handled with
one application.
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Article 32

An applicant may withdraw its patent
application any time before being granted the
patent right.

I AT DAFE R T L AR ARl I
{EEE R T

Article 33

An applicant may withdraw its patent
application any time before being granted the
patent right.
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Article 33

An applicant may amend its patent application
documents, provided that the amendment to the
invention or utility model patent application
documents does not exceed the scope specified
in the original written descriptions and claims,
or that the amendment to the design patent
application documents does not exceed the

E=1+l%

A N AT DI A HR R SO AT 18
B (B, X R RS I 2R e ) HR R SO
B EAN b 0 B P AT ABUM ZE R 5D 4%
RIS EEL, AN LA HR i SO B A
o D P i B R e

Article 34

An applicant may amend its patent application
documents, provided that the amendment to the
invention or utility model patent application
documents does not exceed the scope specified
in the original written descriptions and claims,
or that the amendment to the design patent
application documents does not exceed the
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scope shown in the original drawings or scope shown in the original drawings or
pictures. pictures.
ST TR RIFHHEMHIE FHNE EFRIFNFEEMALE
Chapter 4 Examination and Approval of | Chapter 4 Examination and Approval of
Patent Applications Patent Applications
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B L MATECER TT i) DARRAE HRIE AR SR | B RATEGH TR BURSE B A FE KA

H A HH S H A H .
Article 34 Article 35
Upon receipt of an invention patent Upon receipt of an invention patent
application, if the patent administration application, if the patent administration
department under the State Council, after department under the State Council, after
preliminary examination, confirms that the preliminary examination, confirms that the

application meets the requirements of this Law, |application meets the requirements of this Law,
it shall publish the application within 18 full it shall publish the application within 18 full
months from the date of application. Andit |months from the date of application. And it
may do so at an earlier date upon request of the |may do so at an earlier date upon request of the
applicant. applicant.
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Article 35

Within three years from the date an
invention patent application is filed, the patent
administration department under the State
Council may, upon request made by the
applicant at any time, carry out substantive
examination of the application.

If the applicant, without legitimate reasons,
fails to request substantive examination at the
expiration of the time limit, such application
shall be deemed to have been withdrawn.

The patent administration department under the

REILHM S HHIE HE=FN, F
55 Bt L AT BRI AT AR H 15 A\ B $2
HAIE R, X AR REAT SE U & S
NTGIE 24 3 g AN SR S i 8 A Y, 1%
HiE B AL IR .

[ 55 Bt & MATBCER T 1A g0 ZE ) I
e, AT LLE AT A LA B AT S o o
.

Article 36

Within three years from the date an
invention patent application is filed, the patent
administration department under the State
Council may, upon request made by the
applicant at any time, carry out substantive
examination of the application.

If the applicant, without legitimate reasons,
fails to request substantive examination at the
expiration of the time limit, such application
shall be deemed to have been withdrawn.

The patent administration department under the

MITEFE LFEBERER) AIPLA Comments
Current Patent Law Chinese Patent Law (Draft Amendment)
(2019.01)
B=+HEK B=R%
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State Council may carry out substantive State Council may carry out substantive
examination of its own accord, as it deems it |examination of its own accord, as it deems it
necessary. necessary.

B=1R% BE=1+t%

R PR ) [ H U N1 SR S5 A 1 R BF ) 49 HR U N1 SRS o A ()
foc, NHIRAZAERIE HAT 5 HRWAGH | &, N335 HIE H TS R A KK
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MIBOR B B A AR IBORL BIE B | SR ECE H A A R BOR B
EIARAZIN, 1% H i B 4] BRI, 1% H I R A4

Article 36 Article 37

When an applicant for an invention patent 'When an applicant for an invention patent
requests substantive examination, the applicant [requests substantive examination, the applicant
shall submit the reference materials relating to  |shall submit the reference materials relating to

the invention existing prior to the date of the invention existing prior to the date of
application. application.

If an application has been filed for an If an application has been filed for an
invention patent in a foreign country, the patent |invention patent in a foreign country, the patent
administration department under the State administration department under the State
Council may require the applicant to submit, Council may require the applicant to submit,
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within a specified time limit, materials
concerning any search made for the purpose of
examining the application in that country, or
materials concerning the results of any
examination made in the country. In the
event of the applicant's failure to comply at the
expiration of the specified time limit without
legitimate reasons, the application shall be
deemed to be withdrawn.

within a specified time limit, materials
concerning any search made for the purpose of
examining the application in that country, or
materials concerning the results of any
examination made in the country. In the
event of the applicant's failure to comply at the
expiration of the specified time limit without
legitimate reasons, the application shall be
deemed to be withdrawn.

B=1EFK
] 55 e L A AT BOHR 10 5 B & A FR
BEAT SRR & Jq, WA EARIERE
(Fr, NZIEFEIE A, ZORLAESRE R
PRABRIAE W, B R H IS BT B G
ToIE A B B PIAEE R, 1% F s RN
ySEi(EIR
Article 37
After the patent administration department
under the State Council has made the
substantive examination of the invention patent
application, if it finds that the application does

not conform to the provisions of this Law, it

B=H/N\%
] 55 e L A AT BRI 5 W & A
BAT SR &5, WA EARENE
(7, BRSO, EEREAESR E Y]
BR A FRIR L, B X L R AT B
oIk A A AN E N, IR R
NHE
Article 38
After the patent administration department
under the State Council has made the
substantive examination of the invention patent
application, if it finds that the application does

not conform to the provisions of this Law, it
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shall notify the applicant of the need to state its [shall notify the applicant of the need to state its
opinions within a specified time limit or to opinions within a specified time limit or to
make amendment to the application. Inthe  |make amendment to the application. In the
event of the applicant's failure to comply at the |event of the applicant's failure to comply at the
expiration of the specified time limit without  |expiration of the specified time limit without

legitimate reasons, the application shall be legitimate reasons, the application shall be
deemed to be withdrawn. deemed to be withdrawn.

F=1/)\% B=1+h%

R B R 48 B BRI 5 0L B R B ) ER I 22 U R 20 B

BATESUE, ESEEATBERIITRIN | #TBSUE, ESEEAITEER TR
NARFEARIEIE R, 2 F LU (AL NARFEAREIE R, W2 DL

Article 38 Article 39

After the applicant states its opinions on After the applicant states its opinions on
or makes amendment to the invention patent or makes amendment to the invention patent
application, if the patent administration application, if the patent administration
department under the State Council still department under the State Council still
believes the application does not conform to believes the application does not conform to
the provisions of this Law, it shall reject the the provisions of this Law, it shall reject the
application. application.

E=t+h% S+

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.



AIPLA Comments
Chinese Patent Law (Draft Amendment) (2019.01)
Page 52

BITEFE

Current Patent Law

EFZEBERER)

Chinese Patent Law (Draft Amendment)
(2019.01)

AIPLA Comments

B ] RS 22 S o o B R LR
I B, H S5 e L MAT B TR %
TRALRMBUIRRE, Kgh K& RIAE
B, FRFLEILHA Y. RPEFE
NEZ AR,

Article 39

If no reason for rejection is discerned after
an invention patent application is substantively
examined, the patent administration
department under the State Council shall make
a decision on granting of the invention patent
right, issue an invention patent certificate, and
register and make public notice. The
invention patent right shall become effective as
of the date of public notice.

I B 0] PR 20 S o i AR R LR
[BIEE Y, H S5 e L MAT B TR %
TRYLHBURE, KR EHIE
B, FRFLEILH A Y. RFERIBE
NEZ HEER.

Article 40

If no reason for rejection is discerned after
an invention patent application is substantively
examined, the patent administration
department under the State Council shall make
a decision on granting of the invention patent
right, issue an invention patent certificate, and
register and make public notice. The
invention patent right shall become effective as
of the date of public notice.

S+

SE B R AN SN UL B v R S 2T
AR R IR R B Y, H 55 B )
AT I 33 5 A 2 R AR B b
MBI R R E Ao N K& FIIE
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Article 40

If no reason for rejection is discerned after
preliminary examination of a utility model or
design patent application, the patent
administration department under the State
Council shall make a decision on granting of
the utility model or design patent right, issue a
corresponding patent certificate, and register
and make public notice. The utility model or
design patent right shall become effective as of
the date of public notice.

Acrticle 41

If no reason for rejection is discerned after
preliminary examination of a utility model or
design patent application, the patent
administration department under the State
Council shall make a decision on granting of
the utility model or design patent right, issue a
corresponding patent certificate, and register
and make public notice. The utility model or
design patent right shall become effective as of
the date of public notice.

FM+—%

[ 55 B L AT BCHR 1] e 3L L M R o 2%
e LR EE AN [ 55 B L MATECEET
B B] R A SRE AN ARG, AT BL B Y EE
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AW RN RIEBEEF
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Article 41 Article 42
The patent administration department The patent administration department

under the State Council shall establish a Patent [under the State Council shall establish a Patent
Reexamination Board. If a patent applicant ~ |Reexamination Board. If a patent applicant
disagrees with the decision made by the Patent |disagrees with the decision made by the Patent
Administration department under the State Administration department under the State
Council on rejecting of the application, the Council on rejecting of the application, the
applicant may, within three months from the applicant may, within three months from the
date of receipt of the notification, file a request |date of receipt of the notification, file a request

with the Patent Reexamination Board for with the Patent Reexamination Board for
reexamination. After reexamination, the reexamination. After reexamination, the
Patent Reexamination Board shall make a Patent Reexamination Board shall make a

decision and notify the patent applicant of the |decision and notify the patent applicant of the

same. same.

If the patent applicant disagrees with the If the patent applicant disagrees with the
reexamination decision made by the Patent reexamination decision made by the Patent
Reexamination Board, the applicant may take |Reexamination Board, the applicant may take
legal action before the people's court within legal action before the people's court within
three months from the date of receipt of the three months from the date of receipt of the
notification. notification.
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SBHE TFIMNAOMR, LIEMTH FHE ERROHR, LT

Chapter 5 Term, Termination, and Chapter 5 Term, Termination, and
Invalidation of Patent Rights Invalidation of Patent Rights
B+ % EM+=%

KL MBIy — 4, SERTH KL MBURIIIR Ay — 14, SEHTHY
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&, BHHIEHEA. WEB T EAAKBERR A+, 28 #iE H
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MBI 2 b LT B PP AT LR E
XHE P B 58 A5 585 [R5 B _E T 83T
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Article 43
The term of an invention patent right shall

AIPLA commends the patent term extension
of patents on innovative drugs to compensate
Acrticle 42

The term of an invention patent right shall

for the time taken to evaluate and obtain
be 20 years, and that of a utility model e va

desten-patentright shall be 10 years, and that

of a design patent shall be 15 years, all starting

marketing approval of such drugs. However,

be 20 years, and that of a utility model or it is not clear whether patent term extension
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design patent right shall be 10 years, all
starting from the application date.

from the application date.

In order to compensate for the time taken

for the evaluation and approval of innovative

drugs, the State Council may decide to extend

the duration of the patent right, for invention

patents of innovative drugs for which

marketing approval is applied simultaneously

in China and abroad, for a period of not more

than 5 years, and the total patent term of such

innovative drugs after market launch shall not

exceed 14 years.

is only available when it is based on
simultaneous applying for marketing
approval both in China and abroad, as the
current wording suggests, or also available
when based on applying for marketing
approval only in China, or in China

first. Also, we recommend providing
transitional measures to grant patent term
extensions for patents covering medicines
currently approved in China, or nearing
Chinese marketing approval, that did not
synchronously apply for market launch in
China.
“innovative drug” will be clearly defined in

Lastly, we anticipate the term

the implementing regulations, so patent
holders will understand which patents will
qualify for term extension.

FO+=%
LRIBNRE Y B A% T 5 RBP4 4
AR s RN o
Article 43

S+
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Article 44
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A patentee shall start paying annuities
from the year the patent right is granted.

A patentee shall start paying annuities

from the year the patent right is granted.

B+ BT
BRI 1, SRR

A MBI Z 1, LRIBHEIR fE
AT Ak
() B L MEE N B 5

G IE

() BEA T MEE BN 271 5
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BRIBAEIIR Jm AT 2580, E 55 BRBAE PR Jm AT 2280, E 55
B L MAT BRI ZC AT A T B AATEC T TS IC M A .
Article 44 Article 45

Under any of the following Under any of the following

circumstances, the patent right shall be

circumstances, the patent right shall be
terminated before the expiration of the term:

terminated before the expiration of the term:
(1) failure to pay the annuity in

(1) failure to pay the annuity in
accordance with the regulations; or

accordance with the regulations; or
(2) the patentee waives the patent right

(2) the patentee waives the patent right
by a written declaration.

by a written declaration.
If a patent right is terminated before the

If a patent right is terminated before the
The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
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term expires, the patent administration
department under the State Council shall
register and make public notice of such
termination.

term expires, the patent administration
department under the State Council shall
register and make public notice of such

termination.

SEH+AHF

B 55 B FATEGHR 1A & 3% T LA
Bz B, AR ERALEE N NN iZE R
B3 T AFFEARTATRIE R, AT LLF
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Article 45

Starting from the date the patent
administration department under the State
Council announces the grant of a patent right,
any employer entity or individual may request
the Patent Reexamination Board to declare the
patent invalid if the employer entity or
individual believes that the grant of patent right
does not conform to the relevant provisions of
this Law.

S+ %

[ 55 B & FATBUER T T A 5 42 T & A
Bz Hig, AR A s N A Z LR
B T AFF G AREA RME R, FLLE
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Article 46

Starting from the date the patent
administration department under the State
Council announces the grant of a patent right,
any employer entity or individual may request
the Patent Reexamination Board to declare the
patent invalid if the employer entity or
individual believes that the grant of patent right
does not conform to the relevant provisions of
this Law.

BIm+7e%
BRE 2 R 20 B B RIBOE R

EM+t&
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Article 46

The Patent Reexamination Board shall
examine the request for declaring a patent
invalid and make a decision in a timely
manner, and notify the requesting party and the
patentee of its decision. The decision on
declaring a patent invalid shall be registered
and made public notice by the patent
administration department under the State
Council.

TR 2 i i A AR e, IRl i
RANFLRIBN . B LRI R
€, HIFES L AATERR 1 E e M A .
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Acrticle 47

The Patent Reexamination Board shall
examine the request for declaring a patent
invalid and make a decision in a timely
manner, and notify the requesting party and the
patentee of its decision. The decision on
declaring a patent invalid shall be registered
and made public notice by the patent
administration department under the State
Council.
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A party that disagrees with the Patent
Reexamination Board’s decision on declaring
a patent invalid or its decision on affirming
the patent right may take legal action before a
people's court, within three months from the
date of receipt of the notification. The
people's court shall notify the opposite party
in the invalidation procedure to participate in
the litigation as a third party.

A party that disagrees with the Patent
Reexamination Board’s decision on declaring
a patent invalid or its decision on affirming
the patent right may take legal action before a
people's court, within three months from the
date of receipt of the notification. The
people's court shall notify the opposite party
in the invalidation procedure to participate in
the litigation as a third party.
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Article 47

The right to any patent that has been
declared invalid shall be deemed to be non-
existent from the beginning.

The decision on declaring a patent invalid
shall have no retroactive effect on any
judgment or mediation agreement on patent
infringement that has been made and enforced
by the people's court, or on any decision on the
handling of a dispute over the patent
infringement that has been performed or
compulsively executed, or on any exploitation
license agreement or patent right transfer
agreement that has been performed prior to the
invalidation declaration of the patent right.
However, compensation shall be made for the
losses caused to others by the patentee’s

malicious act.

Full or partial refund should be made if
not refunding the patent infringement
compensation, royalties, and patent right
transfer fees pursuant to the provisions of the

Acrticle 48

The right to any patent that has been
declared invalid shall be deemed to be non-
existent from the beginning.

The decision on declaring a patent invalid
shall have no retroactive effect on any
judgment or mediation agreement on patent
infringement that has been made and enforced
by the people's court, or on any decision on the
handling of a dispute over the patent
infringement that has been performed or
compulsively executed, or on any exploitation
license agreement or patent right transfer
agreement that has been performed prior to the
invalidation declaration of the patent right.
However, compensation shall be made for the
losses caused to others by the patentee’s

malicious act.

Full or partial refund should be made if
not refunding the patent infringement
compensation, royalties, and patent right
transfer fees pursuant to the provisions of the
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preceding paragraph would constitute a blatant |preceding paragraph would constitute a blatant

violation of the principle of fairness. violation of the principle of fairness.
BRE FTRXREARENVFAT ERE THITHEAEEFRIF R
Chapter 6 Compulsory License for Chapter 6 Compulsery Special License for
Exploitation of a Patent Exploitation of a Patent
BE+AFK
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Article 49 (New) AIPLA notes that the policy of promoting the
The patent administration department under the | implementation and application of patents is
State Council and the administrative department | laudable. Nonetheless, it must be considered
for patent affairs under the local people’s in the context of the patent owner’s
government shall, together with the relevant reasonable business judgment as well as a
departments at the same level, take measures to | wide variety of other public policies.
strengthen the public service for patent and
promote the implementation and application of
patent.
ER+&

ERBN LA 7 A E 55 B E AT
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Article 50  (New) AIPLA supports the principle of
transparency to the extent possible.
e e pareie e wnde d el However, AIPLA has several concerns

declaration to the patent administration regarding the mechanism described in

department under the State Council that it is Articles 50 & 51.

willing to license any employer entity or
individual to implement its patent ,and specify | First, the text fails to clarify that such

the payment procedure and standard for declaration of “willing[ness] to license any
royalties, it shall be published by the patent entity or individual” should be voluntary.
administration department under the State
Council as being subject to “open license.” The

patentee declaring an open license of utility

models or design patents shall provide the
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patentability assessment report. Second, the text lacks any mechanism to

incentivize users of such declared patents to

In case where such an open license declaration | pay the agreed fee rather than to infringe.

is withdrawn, the patentee shall submit a written
withdrawal to the patent administration We therefore recommend the following
department under the State Council for revisions:

publication. The withdrawal of an open license (1) Adding “voluntary” to “when the

declaration shall not affect the validity of . .
eclaration shall not atfect the validity of any patentee has made a written declaration

issued open license before the withdrawal. o )
to the administrative department” to

clarify that the open license declaration
is voluntary.

(2) In line with WTO TRIPS Article 41(1)

add this sentence at the end of Article 50:
“The existence of a declaration under this
article shall not derogate from the patentee’s
right for an effective action against any act
of infringement of its patent, including
expeditious remedies to prevent
infringements and remedies which constitute
a deterrent to further infringements. ”
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FH+—% See comments to Article 50.

P2 B B A BB ST
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.
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Article 51

Any employer entity or individual willing to
implement a patent subject to an open licensed
may obtain a license to implement the patent by
sending a written notification to the patentee and
paying the license fee according to the payment
procedure and standard published.

No sole or exclusive license shall be granted by
the patentee for the same patent during the

effective period of an open license.
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Avrticle 52 (New)

Parties who have disputes arising from the
implementation of an open license may request
the patent administration department under the
State Council to mediate.

AIPLA understands the impetus behind
this new article, which is to bring an
amicable and speedy end to commercial
disputes. However, AIPLA believes that
this new provision may discouraging
voluntary negotiations
involved parties. A party may not
negotiate in good faith in the expectation
that the agency may become involved and
improve its bargaining position, gaming
the system.

between the

Dispute resolution is an extremely
complex social interaction that requires
substantial experience, understanding of
human and commercial behavior, and
experience and skills relating uniquely to
alternative dispute resolution, in contrast
to other forms of dispute resolution that
involve judgment or evaluation of the
merits. AIPLA is concerned that, because

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.




AIPLA Comments
Chinese Patent Law (Draft Amendment) (2019.01)

Page 67
MITEFE LFEBERER) AIPLA Comments
Current Patent Law Chinese Patent Law (Draft Amendment)
(2019.01)

the traditional responsibilities of CNIPA
does not include mediating commercial
disputes and that mediation is outside the
mandated scope of the Patent Act, CNIPA
may lack the experience and resources to
effectively mediate commercial disputes.
AIPLA respectfully submits that courts
may be able to resolve such disputes more
efficiently and effectively.
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Article 48 Article 53
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Under any of the following circumstances,
the patent administration department under the
State Council may, upon application made by
any employer entity or individual that
possesses the resource for exploitation, grant a
compulsory license for exploitation of an
invention patent or utility model patent:

(1) the patentee, without legitimate
reasons, fails to exploit or fully exploit its
patent three years since the date the patent right
is granted and four years since the application
date; or

(2) if such compulsory license can
eliminate or reduce the negative impact on
competition when patentee's exercise of its
patent right has been deemed as monopoly in
accordance with the laws.

Under any of the following circumstances,
the patent administration department under the
State Council may, upon application made by
any employer entity or individual that
possesses the resource for exploitation, grant a
compulsory license for exploitation of an
invention patent or utility model patent:

(1) the patentee, without legitimate
reasons, fails to exploit or fully exploit its
patent three years since the date the patent right
is granted and four years since the application
date; or

(2) if such compulsory license can
eliminate or reduce the negative impact on
competition when patentee's exercise of its
patent right has been deemed as monopoly in
accordance with the laws.

Fm+h%

5 HE 5 IR SRS B AR 1 D
W, BEN T ASA K E R, 5T
AT BRI RT PAZE T S & W L 1 8l 52

SER+m%
5 F 5 IR SRS B E R 1 O
I, BEAN T AR H K, B SR

AAT BRI AT LS T S & W] & 1l 8 52

The English translation of the Chinese Patent Law (Draft Amendment) (2019.01) is provided for convenient reference. We make no warranty and accept
no liability for the accuracy of the translation. Please refer to the Chinese original should you have any uncertainty about the translation.




AIPLA Comments
Chinese Patent Law (Draft Amendment) (2019.01)

Page 69
MTERE EFEBERER) AIPLA Comments
Current Patent Law Chinese Patent Law (Draft Amendment)
(2019.01)
FHT R A s VR AT 3 B4 L F i o) V1)
Article 49 Article 54

When a national emergency or any
extraordinary state of affairs arises, or for
public interests purposes, the patent
administration department under the State

When a national emergency or any
extraordinary state of affairs arises, or for
public interests purposes, the patent
administration department under the State

Council may grant a compulsory license for the |{Council may grant a compulsory license for the
exploitation of an invention patent or utility exploitation of an invention patent or utility

model patent. model patent.

fH+F BR+AFK

NT RIEREHEI, WAL FIR) NT RILEREHEI, WHAEL R
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Article 55
For the purposes of public health, the

Article 50
For the purposes of public health, the
patent administration department under the patent administration department under the

State Council may grant a compulsory license [State Council may grant a compulsory license

on manufacturing a patented pharmaceutical on manufacturing a patented pharmaceutical
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conform to the provisions of the relevant
international treaties to which the People's
Republic of China has signed.

and exporting it to the countries or regions that

and exporting it to the countries or regions that
conform to the provisions of the relevant
international treaties to which the People's
Republic of China has signed.

EH+—%

FB Y 5 il VP R

B SR R 1 R e VT

Article 51

major technological advancement of
remarkable economic significance, compared
with an earlier invention or utility model for

— WA ML) Y et S i 7
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If an invention or utility model, for which
the patent right has been obtained, represents a

FHTRE
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Article 56

If an invention or utility model, for which
the patent right has been obtained, represents a

major technological advancement of
remarkable economic significance, compared

with an earlier invention or utility model for
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which the patent right has already been
obtained, and exploitation of the former relies
on exploitation of the latter, the patent
administration department under the State
Council may, upon application made by the
latter, grant it a compulsory license to exploit
the earlier invention or utility model.

Under the circumstance where a
compulsory license for exploitation is granted
in accordance with the provisions of the
preceding paragraph, the patent administration
department under the State Council may, upon
application made by the earlier patentee, grant
it a compulsory license to exploit the later
invention or utility model.

which the patent right has already been
obtained, and exploitation of the former relies
on exploitation of the latter, the patent
administration department under the State
Council may, upon application made by the
latter, grant it a compulsory license to exploit
the earlier invention or utility model.

Under the circumstance where a
compulsory license for exploitation is granted
in accordance with the provisions of the
preceding paragraph, the patent administration
department under the State Council may, upon
application made by the earlier patentee, grant
it a compulsory license to exploit the later
invention or utility model.

FHE+-%K
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Article 52

If an invention involved in a compulsory

ER+tE&
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Article 57

If an invention involved in a compulsory
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license is a semi-conductor technology, the
exploitation thereof shall be limited to the
purpose of public interests and to the
circumstances as provided for in Subparagraph
(2) of Article 48 of this Law.

license is a semi-conductor technology, the
exploitation thereof shall be limited to the
purpose of public interests and to the
circumstances as provided for in Subparagraph
(2) of Article 48 of this Law.
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Article 53

Except for the compulsory license granted
in accordance with the provisions of
Subparagraph (2) of Article 48 or Article 50 of
this Law, compulsory license shall mainly be
exercised for the supply to the domestic
market.

SEH+I\FE
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Article 58

Except for the compulsory license granted
in accordance with the provisions of
Subparagraph (2) of Article 48 or Article 50 of
this Law, compulsory license shall mainly be
exercised for the supply to the domestic
market.
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Article 54 Article 59
An employer entity or individual that An employer entity or individual that

applies for a compulsory license in accordance |applies for a compulsory license in accordance
with the provisions of Subparagraph (1) of with the provisions of Subparagraph (1) of
Article 48 or Article 51 of this Law shall Article 48 or Article 51 of this Law shall
provide evidence to show that it has, under provide evidence to show that it has, under
reasonable terms, requested but failed to obtain [reasonable terms, requested but failed to obtain
within a reasonable period of time a license to  [within a reasonable period of time a license to

exploit the patent from the patentee. exploit the patent from the patentee.

FR+HE BARTHE
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Article 55 Article 60
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The decision made by the patent
administration department under the State
Council on granting of a compulsory license
for exploitation shall be notified to the patentee
in a timely manner and shall be registered and
made public notice.

A decision on granting of the compulsory
license for exploitation shall, according to the
reasons justifying the compulsory license,
specify the scope and duration for exploitation.
'When the reasons for compulsory license cease
to exist and do not occur again, the patent
administration department under the State
Council shall, upon request by the patentee,
make a decision to terminate the compulsory

license after a review.

The decision made by the patent
administration department under the State
Council on granting of a compulsory license
for exploitation shall be notified to the patentee
in a timely manner and shall be registered and
made public notice.

A decision on granting of the compulsory
license for exploitation shall, according to the
reasons justifying the compulsory license,
specify the scope and duration for exploitation.
When the reasons for compulsory license cease
to exist and do not occur again, the patent
administration department under the State
Council shall, upon request by the patentee,
make a decision to terminate the compulsory
license after a review.
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Article 56
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Article 61
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Any employer entity or individual that is
granted a compulsory license for exploitation
shall not have an exclusive right for
exploitation and shall not have the right to
license exploitation to others.

Any employer entity or individual that is
granted a compulsory license for exploitation
shall not have an exclusive right for
exploitation and shall not have the right to
license exploitation to others.

SER+LEF
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Article 57

The employer entity or individual
granted a compulsory license for exploitation
shall pay reasonable royalties to the patentee,
or handle the issue of royalties in accordance
with the provisions of the relevant international
treaties to which the People's Republic of
China has signed. The amount of royalties to
be paid shall be subject to consultation
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Article 62

The employer entity or individual
granted a compulsory license for exploitation
shall pay reasonable royalties to the patentee,
or handle the issue of royalties in accordance
with the provisions of the relevant international
treaties to which the People's Republic of
China has signed. The amount of royalties to
be paid shall be subject to consultation
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between the two parties.  In the event of
failure to reach an agreement between the two
parties, the patent administration department
under the State Council shall make a ruling.

between the two parties.  In the event of
failure to reach an agreement between the two
parties, the patent administration department
under the State Council shall make a ruling.

SEH+H/\F

BRIBNKE B 55 Bt & FATEGR 9% T
St 5 )V R PRI ER E AR, T AN
YA SIC it 5 A V1 R ) BT B A A0 L 5%
Bt L M AT BERCE 1] 90 - SI it 56 1) 7 ] (1 4
FIRA RN, ] LB USR8 RN 2 H i
=MHNWRANRIEBGE IR

Article 58

If a patentee disagrees with the decision
made by the patent administration department
under the State Council on granting of the
compulsory license for exploitation, or if the
patentee, or the employer entity or individual
that has obtained the compulsory license for
exploitation disagrees with the ruling made by
the patent administration department under the
State Council regarding the royalties for the

compulsorily licensed exploitation, it may take
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Article 63

If a patentee disagrees with the decision
made by the patent administration department
under the State Council on granting of the
compulsory license for exploitation, or if the
patentee, or the employer entity or individual
that has obtained the compulsory license for
exploitation disagrees with the ruling made by
the patent administration department under the
State Council regarding the royalties for the
compulsorily licensed exploitation, it may take
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legal action before the people's court within
three months from the date of receipt of the
notification of the ruling.

legal action before the people's court within
three months from the date of receipt of the
notification of the ruling.

ELE EFNARP
Chapter 7 Protection of Patent Rights

ELE TFNRP
Chapter 7 Protection of Patent Rights

2Ky g 3

R W B S i B L R PR3 Y
CAILAURIZSR I P 2 uitE, U5 L
A AR T AR BUR ZER A A 2%

AL BE & AL PR 37V FE BLR R AR
B B T P i i AR BETE
#E, Tl U0 BT LU TR I A B R
FITRR IiZ 7 S R AL

Article 59
The scope of protection for invention and
utility model patents shall be defined by the
claims, and the written description and
drawings may be used to construe the claims.
The scope of protection for design patents

shall defined by the design of the product as
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Article 64
The scope of protection for invention and
utility model patents shall be defined by the
claims, and the written description and
drawings may be used to construe the claims.
The scope of protection for design patents

shall defined by the design of the product as
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shown in the drawings or pictures, and the shown in the drawings or pictures, and the
brief description may be used to construe the  |brief description may be used to construe the

design as shown in the drawings or pictures. design as shown in the drawings or pictures.
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Article 60
If a dispute arises as a result of

exploitation of a patent without the
patentee’s permission, that is, the patent right
of the patentee is infringed, the dispute shall
be settled through consultation between the
parties. If the parties are not willing to
settle or if settling effort fails, the patentee or
interested party may take legal action before
a people's court, and may also request the
department administrating patent affairs to
handle the dispute. If the department
administrating patent affairs, in handling a
dispute, determines infringement, it can
order the infringer to immediately stop the
infringing act. Any party disagreeing with
the order may, within 15 days from the date
of receipt of the notification of the order,
take legal action before a people's court in
accordance with the Administrative
Procedure Law of the People's Republic of
China. If the infringer neither takes legal
action at the expiration of the time limit nor

ceases the infringement, the department

Article 65
If a dispute arises as a result of

exploitation of a patent without the
patentee’s permission, that is, the patent right
of the patentee is infringed, the dispute shall
be settled through consultation between the
parties. If the parties are not willing to settle
or if settling effort fails, the patentee or
interested party may take legal action before
a people's court, and may also request the
department administrating patent affairs to
handle the dispute. If the department
administrating patent affairs, in handling a
dispute, determines infringement, it can
order the infringer to immediately stop the
infringing act. Any party disagreeing with
the order may, within 15 days from the date
of receipt of the notification of the order,
take legal action before a people's court in
accordance with the Administrative
Procedure Law of the People's Republic of
China. If the infringer neither takes legal
action at the expiration of the time limit nor
ceases the infringement, the department
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administrating patent affairs may file an
application with the people's court for
compulsory enforcement. The department
administrating patent affairs may, upon
request of the parties, carry out mediation
concerning the amount of damage for the
patent right infringement. If the mediation
fails, the parties may take legal action before
the people's court in accordance with the
Civil Procedure Law of the People's

administrating patent affairs may file an
application with the people's court for
compulsory enforcement. The department
administrating patent affairs may, upon
request of the parties, carry out mediation
concerning the amount of damage for the
patent right infringement. If the mediation
fails, the parties may take legal action before
the people's court in accordance with the
Civil Procedure Law of the People's

Republic of China. Republic of China.
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Article 61

If a patent infringement dispute involves an
invention patent on a new method for
manufacturing a product, the employer entity
or individual manufacturing the same product
shall provide evidence to show that the
manufacturing method of their own product is
different from the patented method.

If a patent infringement dispute involves a
utility model patent or a design patent, the
people's court or the department administrating
patent affairs may require the patentee or the
interested parties to present a patentability
assessment report prepared by the patent
administration department under the State
Council through searching, analyzing, and
assessing the relevant utility model or design,
which shall serve as evidence for ajudicating or
handling the patent infringement dispute.

S T RIPEO A 1 0 FUBOPOR, F
N, AL MRS I . T
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Article 66

If a patent infringement dispute involves an
invention patent on a new method for
manufacturing a product, the employer entity
or individual manufacturing the same product
shall provide evidence to show that the
manufacturing method of their own product is
different from the patented method.

If a patent infringement dispute involves a
utility model patent or a design patent, the
people's court or the department administrating
patent affairs may require the patentee or the
interested parties to present a patentability
assessment report prepared by the patent
administration department under the State
Council through searching, analyzing, and
assessing the relevant utility model or design,
which shall serve as evidence for ajudicating or
handling the patent infringement dispute.

AIPLA supports allowing both the patentee
and the defendant to obtain and submit to the
court or agency patentability assessment
report for related patent infringement
dispute. AIPLA is concerned that such report
submitted by one party in an adversarial
proceeding may be biased and self-serving,
therefore suggests making such report
accessible to the other party (and third
parties) so that the other party is given an
opportunity to review and to rebut it, if
needed.
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Either party could provide the above
patentability assessment report on its own
initiative.
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Article 67
In a patent infringement dispute, if the
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Article 62
In a patent infringement dispute, if the

accused infringer has evidence to prove that
the technology or design exploited is prior art
or design, the exploitation shall not constitute

patent infringement.

accused infringer has evidence to prove that
the technology or design exploited is prior art
or design, the exploitation shall not constitute
patent infringement.
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Article 63 Article 68

Anyone who passes off the patent of Anyone who passes off the patent of
another shall, in addition to bearing civil another shall, in addition to bearing civil
liabilities in accordance with the laws, be liabilities in accordance with the laws, be
ordered by the department administrating ordered by the department administrating—
patent affairs to correct the act and made patent-affairs responsible for patent
known to the public. The illegal business enforcement to correct the act and made known

income shall be confiscated, and a fine of less  |to the public. The illegal business income
than four folds of the illegal business income |shall be confiscated, and a fine of less than feur
may be imposed. Where no unlawful five folds of the illegal business income may
business income has been generated, a fine of |be imposed. Where no unlawful business

less than RMB 200,000 may be imposed. Ifa |income has been generated or when the

crime is constituted, criminal liability shall be [unlawful business income is less than RMB
pursued in accordance with the laws. 50,000, a fine of less than RMB 2650,000 may
be imposed. If a crime is constituted,
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criminal liability shall be pursued in
accordance with the laws.
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Article 69
When the department administrating

AIPLA remains concerned that the
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patent affairs and the department responsible | proliferation of administrative enforcement

Article 64 for patent enforcement handles, investigates | mechanisms at the country, provincial, and
When the department administrating and disposes a suspected act of passing off of | municipal level may create additional
patent affairs investigates and disposes a patent or patent infringement based on conflicts and prevent the development of
suspected act of passing off of patent based on |evidence obtained, it may inquire the parties clear uniform rules and practice. AIPLA
evidence obtained, it may inquire the parties concerned, and investigate the circumstances respectfully submits that private enforcement
concerned, and investigate the circumstances  |related to the suspected illegal act; it may through the courts should be the primary
related to the suspected illegal act; it may conduct field inspection of the places where enforcement mechanism and may be better
conduct field inspection of the places where the suspected illegal act takes place; it may able to serve these goals more efficiently.
the suspected illegal act takes place; it may review and copy the relevant contracts, )
. L . AIPLA also has concerns regarding the

review and copy the relevant contracts, invoices, accounting books, and other related

. . . . . ower to investigate and obtain confidential
invoices, accounting books, and other related  |materials; it may inspect the products related to P &

materials; it may inspect the products related to [the suspected illegal act, and seal or seize the

the suspected illegal act, and seal or seize the  |products that have been proved to be patent

products that have been proved to be patent passing-off products.

passing-off products. When the department administrating
When the department administrating patent affairs and the department responsible

information including trade secrets in the
investigation of suspected acts of patent
infringement. These powers are not
available to litigants in civil patent litigation
and will discourage undertaking
manufacturing or R&D in China where

patent affairs performs its duties as prescribed |for patent enforcement performs its duties as . L. i
related confidential information including

in the preceding paragraph, the parties prescribed in the preceding paragraph, the , _
. : : i i trade secrets would be at risk of seizure by
concerned shall provide assistance and parties concerned shall provide assistance and local denartment
. : . _ ocal departments.
cooperation, and shall not refuse or hinder. cooperation, and shall not refuse or hinder. P

FE+HE G
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Article 70 (New)

The patent administration department under the

State Council may handle patent infringement

disputes that are of nationwide significance in

response to the request of the patentee or

interested parties.

The department administrating patent affairs of

a local people’s government handles patent

infringement disputes in response to the

requests of patentee or interested parties, and

may consolidate those cases that relate to the

infringement of the same patent that occur

within its administrative jurisdiction; the cases
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AIPLA respectfully notes that the proposed
Article 70 gives the patent administration
department under the State Council
discretion to handle any dispute over patent
infringement that has a significant impact
throughout the country.

The proposed Article 70 also mandates that
the department administrating patent affairs
of the local people’s government discretion
shall, at the request of the patentee or any
interested party, handle any dispute
concerning patent infringement, and gives
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that involve the infringement of the same

patent occurring in cross-jurisdictions may be

requested to be handled by the department

administrating patent affairs of the upper level

people’s government.

the department discretion to handle all cases
of infringement of the same patent within its
own administrative region in a consolidated
manner.

Finally, Article 70 gives a higher level of the
administrative department for patent affairs
of the people’s government discretion to
handle any cross-regional infringement of the
same patent.

AIPLA respectfully submits that, consistent
with international norms of patent protection
and the provisions of TRIPS and WTO,
private enforcement should be the primary
mechanism for enforcement of patent rights.
Thus, China’s courts, rather than
administrative agencies, may be the better
authority empowered to handle patent
disputes, absent agreement of all parties. This
is the situation in most innovative
jurisdictions, and the Chinese courts have
adjudicated patent cases for over 30 years,
gaining significant expertise in determining
patent infringement and imposing
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appropriate penalties.

AIPLA is concerned that dividing
enforcement authority between the courts and
administrative agencies may lead to
weakening of private enforcement,
inconsistency in such determinations, and
increasing unpredictability of business and
the markets to the ultimate detriment to an
innovative society.

Moreover, proposed Article 70 does not
specify how to resolve jurisdictional
conflicts, e.g. situations where different
parties request different tribunals to handle
the same claim. The omission of any rule for
resolving such conflicts has potentially
serious adverse consequences, €.g. by
making it possible for an infringer to avoid
consequences by creating a jurisdictional
impasse.
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Article 71 (New)

The patentee or an interested party may,
based on an effective judgement, order, or
mediation agreement issued by the people’s
court or an order for cessation of infringement
made by the administrative department for
patent affairs, notify an Internet Service
Provider to take necessary measures such as
deleting, blocking or disconnecting the links to
the infringement products. If the Internet
Service Provider fails to take necessary
measures in time after receiving the
notification, it shall be, together with the
infringing internet user, jointly liable to any
additional damage incurred.

After the administration department
responsible for patent enforcement issues a
decision to order correction of patent passing
off, it may notify the Internet Service Provider
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to take necessary measures such as deleting,

blocking or disconnecting the links to the

patent passing-off products. The Internet

Service Provider shall take necessary measures

in a timely fashion.
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Article 65
The amount of damage for patent right

the patentee's actual losses caused by the
infringement. If the actual losses is hard to
determine, the amount may be determined

infringement shall be determined according to
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Article 72

The amount of damage for patent right
infringement shall be determined according to
the patentee's actual losses caused by the
infringement.  If the actual losses is hard to
determine, the amount may be determined
according to the infringer’s profits through the
infringement. If both the patentee’s losses and
the infringer’s profits are hard to determine, the
amount may be determined based on the
reasonably multiplied amount of the royalties

MITEFE LFEBERER) AIPLA Comments
Current Patent Law Chinese Patent Law (Draft Amendment)
(2019.01)
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AIPLA commends revisions that would
increase the amount of damages available for
willful infringement and that would mitigate
evidentiary challenges in proving damages
resulting from the infringement when
defendant is in control of the relevant

evidence.

AIPLA has the following concerns about the
revisions in this Article 72.

First, compared to the previous draft, the
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according to the infringer’s profits through the
infringement. If both the patentee’s losses and
the infringer’s profits are hard to determine, the
amount may be determined based on the
reasonably multiplied amount of the royalties
of the patent. The amount of damage shall
include the reasonable expenses paid by the
patentee for stop the infringement.

If the losses of the patentee, benefits of the
infringer, or royalties of the patent are all hard
to determine, the people's court may, on the
basis of the factors such as the type of patent
right, nature of the infringement, and
seriousness of the case, determine the amount
of damage between RMB 10,000 and
1,000,000.

of the patent. With respect to willful patent
infringement, for serious circumstances, the

damage may be set at an amount between one

and five times the amount determined by the

aforementioned methods. Fhe-amountof-

damage-shalHnchudethereasonable-expenses—
il by o : he infri .

If the losses of the patentee, benefits of the
infringer, or royalties of the patent are all hard
to determine, the people's court may, on the
basis of the factors such as the type of patent
right, nature of the infringement, and
seriousness of the case, determine the amount
of damage between RMB 100,000 and
5,000,000 16,000-t6-1,0006,000.

The amount of damage shall include the

willful infringement damage has been
laudably increased from 2-3 fold to 1-5 fold.
However, the revision may be interpreted to
mean that an increased damage award for
willful infringement is only applicable in
“serious circumstances.” In other words, to
recover increased damages, a patent owner
must prove that infringement was both
“willful” and the circumstances were serious.
This further heightened requirement for
“serious circumstances” seems inappropriate
and is inconsistent with international norms
for awarding enhanced damages. AIPLA
suggests alternate language as follows: With
respect to willful patent infringement, the

damage may be set at an amount between

reasonable expenses paid by the patentee for

one and three times the amount determined

stop the infringement.

For the purpose of determining damage

by the aforementioned methods, and further

increased to an amount between three and

amount, in the situation that patentee has made

five times in serious circumstances.

every effort to provide evidence, but the

accounting books and materials related to the

infringement are controlled by the accused

infringer, the people’s court may order the

Additionally, the article does not provide any
guideline on what would be considered as
“serious circumstances.” This leaves the
business community without clear guidance
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accused infringer to provide such. If the

accused infringer fails to provide the account

books and materials or provides fake account

books and materials, the people's court may

determine the amount of damage by

referencing to the patentee’s claims and

evidence.

when these provisions would be triggered.
China employs a civil law system, as distinct
from a common law system. the
Amendment, therefore, should provide clear
guidance. AIPLA suggests that the Patent
Law provide clearer guidance regarding what
factors are considered in determining
willfulness and when such circumstances are
considered “serious.” For example, is
knowledge of the patent sufficient or are
other factors required?

By specifying the circumstances in which the
people’s court may order the infringer to
provide the accounting books and materials
relating to infringement, and penalties for
failure to do so, or for providing false
accounting books or materials, the proposed
amendments to Article 72 laudably make it
easier for the patent infringement claimant to
establish the extent of infringing activity for
purposes of proving his or its damages, or
the basis for calculating royalties. The
proposed language seems appropriate.
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Acrticle 66 Acrticle 73

If the patentee or interested party has If the patentee or interested party has
evidence to prove that another person is evidence to prove that another person is
committing or is about to commit a patent committing or is about to commit a patent
infringement, which, unless stopped timely, infringement, which, unless stopped timely,

may cause irreparable harm to its lawful rights |may cause irreparable harm to its lawful rights
and interests, it may, before taking legal action, |and interests, it may, before taking legal action,
file an application to request that the people's  |[file an application to request that the people's
court order to have such act ceased. court order to have such act ceased.

When filing such an application, the Whenfiling-such-an-apphcationthe—
applicant shall provide abond. Inthe event |applicantshall-provide-a-bond—Inthe-event—
of failure to provide a bond, the application of fallure to-provide-a-hondthe-application—
shall be rejected. shat-berejected—

The people's court shall make a ruling —TFhe-people'scourtshal-makearuling—
within 48 hours from the time of its acceptance |within-48-heursfrom-the-time-ofits-aceeptance
of the application. If an extension is needed of the-application—-an-extension-is-needed—
under special circumstances, a 48-hour under-special-cireumstances—a-48-hour—
extension may be granted. If aruling is made |extension-may-be-granted—Haruling-ismade-
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to order to have the relevant act ceased, it shall |to-orderto-have the relevantact ceaseditshall

be enforced immediately. The party be enforced immediately. — The party -
disagreeing with the ruling may file once for  |disagreeing-with-theruhing-may-fHe-oncefor—
appeal, and the enforcement shall not be appeat—and-theenforcement shalnotbe—
suspended during the appeal. suspended-during-the-appeal—

If the applicant does not take legal action | —H-the-apphicantdoes-not-take legal-action—
within 15 days from the date the people's court |within-15-days-from-the date the people'scourt
takes measures to have the relevant act ceased, [takes-reasures-to-have-therelevant-act-ceased -
the people's court shall lift such measures. the-people’s-courtshalHHtsuch-measures:

If the application is wrong, the applicant H-the-applicationis-wrongthe-appheant—
shall compensate the losses suffered by shat-compensate thedossessutlered-by—
respondent due to ceasing of the relevant act.  [respendent-due-to-ceasing-of therelevantaet:
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N T ERIRBAT N, FEUEE A fE N T HNEERURBAT A, FEUESE AT RE
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Bre FH A DR IR FOVE B B IR A

NBRIEBE R R 450, 7T PAT 4 H EREE i JE PN
NS AHELR: HITE AANRBHEIRAT, K | HASRHHER S R %
[ i [El

N BZ e 82 24 4% 52 B 2 i P+ S 2 IR A Py T p g
JVUN PR EGE s BOE SRR 415 T TR 4y
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Article 67 Article 74
To stop a patent infringement act, in the To stop a patent infringement act, in the

situation where evidence might be lost or hard |situation where evidence might be lost or hard
to acquire thereafter, a patentee or interested to acquire thereafter, a patentee or interested
party may, before taking legal action, file an party may, before taking legal action, file an
application with the people's court for evidence |application in accordance with the law with the

preservation. people's court for evidence preservation.

If the people's court takes preservation —H-the people'scourttakes preservation—
measures, it may order the applicant to provide |measdresitmay-orderthe-apphicantto-provide-
a bond, and reject the application if the a-bond-and-rejectthe-apphication-if-the—
applicant fails to provide a bond. apphcantfailsto-provide-abond—

The people's court shall make a ruling —The-people's-court-shalbmake-a-ruling—
within 48 hours from the time of its acceptance |[within-48-hoursfrom-the-time-ofits-acceptance

of the application. If it rules to take of the-application—H-itrulesto-take—
preservation measures, such a ruling shall be  [preservation-measures;-such-aruting-shat-be—
enforced immediately. enforced-immediately—

If the applicant does not take legal action | —H-the-apphicantdoesnottakelegalaction—
within 15 days from the date the people's court |within15-daysfrom-the-date-the- peeple's-eourt

takes preservation measures, the people's court [takes-preservation-meastres;the-peeple's-eourt
shall lift such measures. shat-ift-sueh-measures—
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Article 68

The statute of limitation for action against
patent right infringement shall be two years,
starting from the date when the patentee or
interested party learns about or should have
learned about the infringement.

If an appropriate royalty is not paid for
exploiting an invention during the period from
the publication of an invention patent
application to the grant of the patent right, the
statute of limitation for the patentee to take
legal action requesting payment of royalties

RILELFIB A FARN BN==4E, H
BRIBNEGE R FH R R NAF RS N 2475
FRBUT A HE T 5.

R ER BTG AT 5 =8 FIBER T 1l
i FAZ A IR SEAHE A 2R 1, IR
NERSAHE A B R AN BOA=Z=4F,
R ONEF B g VEEC S LN A ER
K HETE, (H2, BRBANTER
PR T 2 H AR CAS R B 15501,
B AR T2 Hf 5.

Acrticle 75
The statute of limitation for action against
patent right infringement shall be twe three
years, starting from the date when the patentee
or interested party learns about or should have
learned about the infringement
If an appropriate royalty is not paid for

exploiting an invention during the period from
the publication of an invention patent
application to the grant of the patent right, the
statute of limitation for the patentee to take
legal action requesting payment of royalties

AIPLA commends the extension of the
statute of limitation in bringing a patent
infringement lawsuit from 2 years to 3 years.
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shall be two years, starting from the date when
the patentee learns about or should have
learned about the exploitation of the patent by
another. However, the statute of limitation for
action shall start from the date when the patent
right is granted, if the patentee learns about or
should have learned about the exploitation
before the patent right is granted.

shall be twe three years, starting from the date

when the patentee learns about or should have
learned about the exploitation of the patent by
another. However, the statute of limitation for
action shall start from the date when the patent
right is granted, if the patentee learns about or
should have learned about the exploitation
before the patent right is granted.
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Article 69 Acrticle 76
The following acts do not constitute patent The following acts do not constitute patent
infringement: infringement:
(1) After a patented product or a product (1) After a patented product or a product

directly obtained by using the patented method |directly obtained by using the patented method
is sold by the patentee or sold by any employer |is sold by the patentee or sold by any employer
entity or individual with the permission of the |entity or individual with the permission of the

patentee, any other person uses, offers to sell,  |patentee, any other person uses, offers to sell,
sells or imports that product; sells or imports that product;

(2) Before the date of patent application, any  |(2) Before the date of patent application, any
other person has already manufactured other person has already manufactured
identical products, used identical method or identical products, used identical method or
has made necessary preparations for the has made necessary preparations for the
manufacture or use and continues to manufacture or use and continues to
manufacture the products or use the method manufacture the products or use the method
within the original scope; within the original scope;
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(3) With respect to any foreign means of
transportation that temporarily passes through
the territory, territorial waters, or territorial
airspace of China, the relevant patent is used in
the devices and installations for its own needs,
in accordance with the agreement concluded
between the country it belong to and China, or
in accordance with any international treaty to
which both countries have acceded, or on the
principle of mutual benefit;

(4) Any person uses the relevant patent
specially for the purpose of scientific research
and experimentation; and

(5) Any person produces, uses, or imports
patented pharmaceuticals or patented medical
apparatus and instruments, for the purpose of
providing information required for
administrative examination and approval, or
produces or any other person imports patented
pharmaceuticals or patented medical apparatus
and instruments especially for that person.

(3) With respect to any foreign means of
transportation that temporarily passes through
the territory, territorial waters, or territorial
airspace of China, the relevant patent is used in
the devices and installations for its own needs,
in accordance with the agreement concluded
between the country it belong to and China, or
in accordance with any international treaty to
which both countries have acceded, or on the
principle of mutual benefit;

(4) Any person uses the relevant patent
specially for the purpose of scientific research
and experimentation; and

(5) Any person produces, uses, or imports
patented pharmaceuticals or patented medical
apparatus and instruments, for the purpose of
providing information required for
administrative examination and approval, or
produces or any other person imports patented
pharmaceuticals or patented medical apparatus
and instruments especially for that person.
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Article 70

Those who, for the purpose of production and
business operation, use, offer to sell, or sells a
patent-infringing product without knowing that
such product is produced and sold without the
permission of the patentee, but can prove the
legitimate source of the product, shall not be
liable for damages.

REFEEE B VRS e
B ANENTE 2 AR 2 B RIBONVE AT T i) i 5
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Article 77

Those who, for the purpose of production and
business operation, use, offer to sell, or sells a
patent-infringing product without knowing that
such product is produced and sold without the
permission of the patentee, but can prove the
legitimate source of the product, shall not be
liable for damages.
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Article 71
Anyone who files a an application for
patent in a foreign country, in violation of the
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Article 78
Anyone who files a an application for
patent in a foreign country, in violation of the
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provisions of Article 20 of this Law, which
results in the divulging national secrets, shall
be given administrative sanction by the
employer entity or the competent authority at a
higher level. Criminal liability shall be
pursued in accordance with the laws if such act
constitutes a crime.

provisions of Article 20 of this Law, which
results in the divulging national secrets, shall
be given administrative sanction by the
employer entity or the competent authority at a
higher level. Criminal liability shall be
pursued in accordance with the laws if such act
constitutes a crime.

g+
1237 K N B Bt NRIAERR 45 & B
B3 L R I E BUFTAS YR 1 H A AL 23

interests of an inventor or designer specified in
this Law, he shall be given an administrative
sanction by the employer entity or the upper
level authority.

Original Article 72 deleted

[, TR R T | Trepersonusumpstherightofan-
FAb 5y o Hrventor-or-destenertoapply foranon-
employmentinventionpatentor usurpsany—
Article 72 othorrrehbsandrtorest ot - cHtor o
If a person usurps the right of an inventor |  desioner specified-in-this Lawshe shatl be—
or designer to apply for a non-employment given an-administrative sanction by-the—
invention patent, or usurps any other rights and |  employer entity-orthe-uppertevel authority:
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Article 73

The departments administering patent
affairs shall not engage in commercial
activities such as promoting patented products
to the public.

If a department administering patent
affairs violates the provisions of the preceding
paragraph, its higher authority or supervisory
authority shall order it to rectify, and confiscate
its unlawful gains, if any; if the circumstances
are serious, the principal leading person
directly in charge and the other persons
directly responsible shall be given
administrative sanctions in accordance with the
laws.

EHENTANEIINME S5t
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Article 79

The departments administering patent
affairs shall not engage in commercial
activities such as promoting patented products
to the public.

If a department administering patent
affairs violates the provisions of the preceding
paragraph, its higher authority or supervisory
authority shall order it to rectify, and confiscate
its unlawful gains, if any; if the circumstances
are serious, the principal leading person
directly in charge and the other persons
directly responsible shall be given
administrative sanctions in accordance with the

laws.
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Article 74 Article 80
Any staff member of the government Any staff member of the government
department engaged in administration of patent |department engaged in administration of patent
affairs or of a relevant department who affairs or of a relevant department who
neglects his or her duty, abuses his or her neglects his or her duty, abuses his or her

power, or commits irregularities for personal  [power, or commits irregularities for personal
gain shall be pursued for criminal liability in ~ |gain shall be pursued for criminal liability in
accordance with law if such act constitutes a accordance with law if such act constitutes a
crime. If the act does not constitute a crime, |crime. If the act does not constitute a crime,
an administrative sanction should be given in  |an administrative sanction should be given in

accordance with the laws. accordance with the laws.
PFI\NE K W BI\E M 0y
Chapter 8 Supplementary Provisions Chapter 8 Supplementary Provisions s
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Article 75

In applying for patents or going through other
procedures at the patent administrative
department under the State Council, fees shall
be paid in accordance with relevant
regulations.

[a] [ 55 Bt % AAT B 1] S & R A
BHAPEE, N IE SN T -

Article 81

In applying for patents or going through other
procedures at the patent administrative
department under the State Council, fees shall
be paid in accordance with relevant
regulations.

FE+%
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Article 76

This Law shall go into effect on April 1,
1985.
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