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By Email to: giuyang@mofcom.gov.cn

Re: AIPLA Comments on the Guidelines for Anti-Monopoly Enforcement
against Abuse of Intellectual Property Rights (Draft for Comments)
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Dear Mr. Qiu,
B RS,

The American Intellectual Property Law Association (“AIPLA”) welcomes this opportunity to
submit comments on the draft Guidelines for Anti-Monopoly Enforcement against Abuse of
Intellectual Property Rights (“IPRs”) issued by the Office of the Anti-Monopoly Commission of
the State Council of the People’s Republic of China (“Guidelines”).
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The American Intellectual Property Law Association is a national bar association of
approximately 14,000 members who are primarily lawyers engaged in private or corporate
practice, in government service, and in the academic community. AIPLA members represent a
wide and diverse spectrum of individuals, companies, and institutions involved directly or
indirectly in the practice of patent, trademark, copyright, trade secret, and unfair competition
law, as well as other fields of law affecting intellectual property. Our members represent both
owners and users of intellectual property. Our mission includes helping establish and maintain
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fair and effective global laws and policies that stimulate and reward invention while balancing
the public’s interest in healthy competition, reasonable costs, and basic fairness.
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As an initial matter, AIPLA commends the efforts of the State Council to consolidate prior work
performed by other agencies, including the National Development and Reform Commission of
the State Council (NDRC), State Intellectual Property Office (SIPO), and State Administration
for Industry and Commerce (SAIC). This provides greater certainty and predictability for
entities doing business in China. AIPLA has submitted comments previously with respect to
those efforts, and appreciates that the current Guidelines reflect changes which are consistent
with AIPLA’s comments, including moving generally towards a rule of reason standard.
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AIPLA remains concerned, however, that the Guidelines, including in its preface, appears to
suggest that liability may be found for enforcement of IP rights in China where it may tend to
exclude competition. The very nature of intellectual property rights is to exclude others from
practicing the subject matter of the claimed invention. AIPLA suggests that further amendments
making clear that the exercise of intellectual property rights, even to exclude a competitor, will
not violate the antimonopoly law unless the conduct involves activity that monopolizes or has a
tendency to monopolize a relevant market and to injure competition, as distinct from excluding
individual competitors. It is also important to recognize that patents are necessarily territorial
rights granted by individual governments that are enforceable only in the country where they are
issued. Consequently, the Guidelines should not infringe on the right of each sovereign country
to determine whether particular exercises of IPR impact competition within their respective
jurisdictions and should not attempt to regulate competition or the use of IPRs beyond their
borders. AIPLA hopes that its substantive comments will be useful to the State Council as it
finalizes the Guidelines.
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Article 1. The Analytical Principle
F—% SHTEN

[“To analyze whether the undertaking abuses the intellectual property right to exclude and
restrict the competition, the following basic principles should be followed:

(1) adopt the same regulatory standards as for other property rights, and follow the basic
analytical framework of the AML,;

(2) consider the special characteristics of intellectual property rights;

(3) not presuming that the undertaking has a market dominance in the relevant market because it
has intellectual property rights;

(4) Consider the positive impact of the relevant behavior on efficiency and innovation, on a case-
by-case basis.”]
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COMMENT: AIPLA commends the Guidelines for bringing Chinese enforcement standards
more closely into alignment with international norms of antitrust enforcement. The analytical
principles, in particular, appeared to be comparable to the rule of reason analysis employed in the
United States and comparable analyses employed in the European Union. In particular, AIPLA
commends (3) for noting that market dominance should not be presumed merely due to the
existence of intellectual property rights.
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Article 2. The Framework of Analysis
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[“....The abuse of intellectual property by the undertaking to exclude or restrict competition may
be the exercise of intellectual property rights, or may be related to the exercise of intellectual
property rights. Usually based on the characteristics of the undertaking’s behavior and the form
of expression, to determine whether that may constitute a monopoly....”]
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COMMENT: AIPLA commends the development of an analytic framework governing
antimonopoly law analysis. Specifically, identifying the relevant market, analyzing the impact of
the challenged conduct on competition in the relevant market, and analyzing the procompetitive
benefits of the challenged conduct are all appropriate steps and are consistent with international
norms of antimonopoly enforcement.

However, AIPLA notes that as recognized in Article 1, IPRs do not necessarily confer market
power and proof of dominant market position should be based on evidence of market power,
apart from the existence of the intellectual property right. The essence of an IPR is the right to
exclude. AIPLA recommends that this right should not be curtailed merely because the IPR
holder is found to have market power. AIPLA respectfully recommends that it should not be
sufficient to establish liability under the Guidelines merely to exercise an IPR, even for an
undertaking that has market power, and even where the exercise of IPRs may exclude an
infringing competitor. In order to be held liable, an undertaking must have a dominant market
position, must abuse its position to eliminate or restrict competition, and also must be using the
IPR in a manner not contemplated by the IPR laws and administrative regulations, as provided in
Article 55 of the AML.
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Article 4. Analysis of Factors to be Considered for Excluding and Restricting Impact
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[“(1) To assess the competitive situation of the relevant market, the following factors can be
considered: the characteristics of the industry and the development of the industry; the main
competitors and their market share; market concentration; the difficulty of market entry; the
market position and the degree of dependence on intellectual property of the transaction parties;
related technology updates, development trends and research and development. To calculate the
market share of the undertaking in the relevant technology market, according to the particular
case, consider the share of the goods in the relevant market using the technology, the proportion
of the license fee income of the technology in the total license fee income of the relevant
technology market, and the number of alternative technologies....”]
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COMMENT: AIPLA appreciates the attempt in paragraph (1) of Article 4 to identify different
potential methods for determining market shares in technology markets. However, with regard
to the suggested method of looking to the proportion of license fees to total license fees in the
relevant technology market, AIPLA notes that there are many potential problems with such an
approach that may make it an unreliable basis on which to calculate market share. For example,
such an approach would not account for non-monetary consideration in a license agreement, such
as patent transfers or cross-licensing arrangements. Moreover, such an approach would omit
existing substitute technologies that are not currently being licensed, or are being licensed on a
royalty-free basis, or industries in which competing patent holders may not actively enforce their
exclusive rights against each other. For these reasons, AIPLA suggests that a licensing fee-
based approach to calculating market share for technology markets may not be reliable or
appropriate.
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Article 5. Conditions for Meeting Positive Effect
FEH% WA K

[“In general, the positive impact of the undertaking’s behavior on innovation and efficiency
needs to meet the following conditions: ...”’]
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COMMENT - AIPLA commends the acknowledgement that any positive effects from the
challenged conduct should be considered. The Guidelines, however, appear to impose a higher
standard of proof of positive effects than the approach of considering a number of factors for
potential negative effects. The specific factors identified appear to be pertinent and AIPLA
recommends that they be characterized as factors that may be considered, rather than facts that
must be proved. The Guidelines are unclear as to whether all of the factors must be present or
whether the presence of any one or more of the factors is sufficient to establish that the
challenged conduct has a smaller effect than alternatives.
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Article 6. Joint Research and Development (R&D)
FEARE BER

[“Joint R & D refers to business undertakings jointly research and develop products or
technology, and the use of R & D results. To analyze the effect of joint R & D on excluding and
restricting the relevant market competition, you can consider the following factors....”]
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COMMENT: AIPLA commends the Guidelines for acknowledging the potential benefits of joint
research and development activity. The factors, however, appear to treat any restrictions as
negative, and fail to balance the procompetitive benefits with any anticompetitive effects of the
joint research efforts. Certain restrictions that are reasonably related to the purposes of the joint
R&D may be necessary to make the joint activity workable and acceptable to the participating
parties, and should only be subject to AML challenge if, on balance, they have an
anticompetitive effect on competition in the relevant market.
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Article 7. Cross Licensing
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[“ ... To analyze the effect of cross-licensing on excluding and restricting the relevant market
competition, you can consider the following factors:

(1) whether it is an exclusive license;

(2) whether it constitutes a barrier for a third party to enter the relevant market;

(3) whether to exclude, and restrict the downstream market competition.”]
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COMMENT: AIPLA is concerned that the Guidelines may be unduly restrictive of cross-
licensing. Cross-licensing is critical in many industries and may avoid litigation. Attempts to
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place artificial limitations on an undertaking’s ability to determine terms such as exclusivity
would upset the critical balance between willing parties, without giving due regard to the
interests of IPR owners. Factor (1) does not recognize that there may be pro-competitive effects
from exclusive cross-licensing arrangements. Moreover, factor (2) should be removed as the
creation of a barrier to a third party in and of itself should not be deemed anticompetitive. Factor
(3) appropriately reflects any anticompetitive concern.

AIPLA also respectfully requests that Article 7 be amended to clarify that the cross-licensing
would be unlawful only where it is established by objective evidence that the cross-licensing
parties have market power in a properly defined relevant market, that the cross-licensing has
caused actual anticompetitive harm, and that such harm outweighs any procompetitive
justification.
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Article 8. Exclusive Grant-Back
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[“Grant-back refers to that the licensee grants the licensor back a license for subsequent
improvement based on the licensed intellectual property right or new achievement obtained by
using the licensed intellectual property right. The grant-back is exclusive if only the licensor or
its designated third party has the right to implement grant-back improvements or new
achievements. Usually, exclusive grant-back is more likely to exclude and restrict competition in
the relevant market. To analyze the effect of the exclusive grant-back on excluding and
restricting the relevant market competition, you can consider the following factors ...(4) whether
the exclusive grant-back damages the licensee’s incentive to improve....”]
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COMMENT: AIPLA is concerned that the Guidelines appear to unduly restrict the use of grant-
back provisions. Nonetheless, with the exception of factor (4), the factors identified appear to be
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pertinent to the scope and may be relevant to the effects of the grant-back on competition. The
focus on “incentives to improve,” in paragraph (4), however, appears to invoke potential
innovation markets that may not actually exist. AIPLA also respectfully requests that Article 8
be amended to clarify that the grant-back would be unlawful only where it is established by
objective evidence that the licensor has market power in a properly defined relevant market, that
the grant-back has caused actual anticompetitive harm, and that such harm outweighs any
procompetitive justification.
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Article 10. Standard Development
10 2. trERE

[“The standard-development referred to in this Guideline refers to the common standards for
intellectual property rights in a certain area that are jointly developed by the undertakings.
Competitive undertakings participating in the standard development may exclude and restrict
competition, the specific analysis can consider the following factors:

(1) whether or not to exclude other specific undertakings;

(2) whether or not to exclude the related program of a particular undertaking;

(3) whether it is agreed not to implement other competitive standards;

(4) whether there is a necessary and reasonable restraint mechanism for the intellectual property
rights involved in the exercise of the standard.”]
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COMMENT: AIPLA commends the evaluation of standards development activities based on a
number of considerations. AIPLA is concerned, however, that the Guidelines fail to consider or
acknowledge the substantial benefits of standards. Standards have facilitated substantial
economic markets and substantial consumer benefits.
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Antitrust enforcement authorities worldwide have acknowledged and incorporated these
considerations into their respective Guidelines, and AIPLA recommends that the Guidelines also
incorporate these factors favoring the development of standards.

R ZEWHIEN U LR BIFERS B IR R PN T IXEH B R, Ik ATPLA #1Y
A CGHERD ) BN NG A T britE ] E IX .

It is well established that standard-development is often procompetitive, leading to increased
innovation, efficiency and consumer choice, fostering public health and safety and making
networks more valuable by allowing products to interoperate. However, it is also possible as
recognized by Article 10 that collaborative standards-development activities may, in some
circumstances, harm competition. Under U.S. law, the conduct of a standards development
organization that plans, develops, establishes or coordinates voluntary consensus standards using
procedures that incorporate the attributes of openness, balance of interests, due process, and
appeals process and consensus is analyzed under the antitrust rule of reason to the extent that the
conduct constitutes standards development activities as defined by the law.? The antitrust
analysis of conduct by other types of collaborative standards development, or of other categories
of standards development activities, is governed by normal antitrust principles that generally
treat conduct subject to a rule of reason analysis.
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Article 10 lists certain factors that may be considered in analyzing whether standards-
development activities that implicate intellectual property rights may exclude or restrict
competition. A number of those factors address behavior that would be inconsistent with
generally accepted practices of voluntary consensus standards development organizations.
Globally-accepted principles of standardization development promoted by such well-recognized,
international standards bodies such as the American National Standards Institute (ANSI),
International Telecommunication Union (ITU), International Organization for Standardization
(1SO), and the International Electrotechnical Commission (IEC) include as part of their core
principles the concepts that the standards development process should be open and transparent.?

With regard to the first factor in Article 10, AIPLA believes it is important to recognize that
procompetitive collaborative standards development can also occur in other settings, such as
through private standards development consortia, where self-selected firms work together to
develop technologies and standards to compete with alternative technologies and standards for

! See Standards Development Organization Advancement Act of 2004, 15 U.S.C. 84301 note, and 15 U.S.C. §4302.
1.2 2004 FHER RESEALMIE) | (KEZER) % 15 8% 4301 HoM (XEZEHR) % 15
B 4302 5.

2 [Note: from 2010.09.04 — AIPLA Resolutions, page 5]
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acceptance in the market. The fact that those collaborations may exclude other undertakings
does not necessarily mean that those collaborations are anticompetitive, particularly where
competing products or standards also exist or are being developed. Rather, a case-by-case
analysis of the procompetitive and anticompetitive effects of such collaborations is necessary
before it can be concluded whether they raise antimonopoly concerns.
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Similarly, if the second factor in Article 10 is intended to mean that the exclusion of a particular
solution is competitively problematic, then AIPLA is concerned with this part as standard-setting
necessarily involves the selection of particular solutions and the rejection of others.
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With regard to the fourth factor, AIPLA does not support an approach that would require all
standard-development organizations (SDOs) to adopt a single prescribed intellectual property
rights/licensing and disclosure policy, but instead favors SDOs having the flexibility to formulate
their own policies and procedures. After careful negotiation among many skilled lawyers
representing varied and disparate interests, well-known SDOs have not all reached the same
conclusions and have not all agreed to adopt the same IP policy approaches. Each SDO’s IP
policy should be tailored to what is optimal for that organization and its membership.?
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3 [Note: from 2015.02.13 — AIPLA Letter to EC on Patents and Standards, page 3]
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Article 11. Other Restrictions
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[“The undertaking may impose the following restrictions when licensing intellectual property
rights:

(1) Restrictions on the field of use of intellectual property;

(2) restricting sales channels, sales range or trading partners of the goods provided by the use of
intellectual property rights;

(3) limiting the number of goods provided by the use of intellectual property by the undertaking;
(4) restricting the use of competitive technologies or the provision of competitive goods by the
undertaking.

To analyze the effect of the above restrictions on excluding and restricting the relevant market
competition, you can consider the following factors:

(1) the content, extent and manner of implementation of the restriction;

(2) the characteristics of goods provided by the use of intellectual property rights;

(3) the relationship between restrictions and intellectual property licensing conditions;

(4) whether it contains a number of restrictions;

(5) whether other undertakings have the same or similar restrictions if the intellectual property
owned by other undertakings involves technology with alternative relationships.”]

C“YVPn] FRFE AU, 28 35 ] LU A0 DA R PRI -

(1) BRAIFIR AL 48 FH 4505

(2) PREEERE . &R AR =AU b 5E 2 06 5

(3) PRI 25 & P 3R AR i FnaR =A™ A B 7 v R 25 B

(4) PRAGIE A T  HOR B 28 5 1R AL R AH S 4+ 0 S i o

T 53 e T HERR A R FI A O T 5 4 1 Bl PR A1 S5k B2, TRAERE UL R A &=
(1) BREIPFINE B RS RG ;

(2) FFHFTR = AR AR R o B RE R

(3) PR S MR R P BVF AT S5 AR TA] B 56 2R 5

(4) H2MAH 2 %R

(5) SR HAMEE F PrA AR A R B BROCRIEOR, A HAh& g H &AL
Joti A [F) B A AL PR 2% A 7 D

COMMENT: AIPLA respectfully submits that Article 11, addressing conduct involving
restrictions other than restrictions specifically addressed elsewhere in the Guidelines, is too
vague as written and does not take into account harm to competition or consumers. Each of the
recited restrictions may provide certain efficiencies under certain circumstances, and Article 11
does not recognize that possibility. Moreover, based on extensive experience with the practices,
each should be evaluated under a rule of reason analysis, not prohibited per se. AIPLA
respectfully suggests that Article 11 be amended to clarify that the stipulated practices would be
unlawful only where it is established by objective evidence that they cause anti-competitive harm
in a properly defined relevant market and that the harm outweighs any procompetitive
justification.

PPIA: SETIRMR R IR I B (HREE) LAt Ef o0 b T B AR A ok 1) BR 1) 2 A R BR A 9479 5
ATPLAZSHL A 58 11 2% (1 N Bl 15 1 0 LSO 25 8 B0 58 4 B 9% 3 P il 2 3
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FEIUER A AESEFP IGO0 T T RESR TR E I RCR, 2R 1 LR B VARSI REME. T H, 2+
F M SN, N LR B A MR R A TR R HEAT R AL, TN R AR H A
AIPLA BB R 1155 LA Af R A7 38 0 2 WEE 4 B 5 i B g (R ARGVR AR 18 24 5 SCIRIAR DR T
WGk 1 e A E IF HAz i K TR FMe gt 58 4 A I B i, HoA 2 ARE R

An important factor in analyzing limitations on the scope of licensed IPR is whether the license
agreement restricts competition that likely would have occurred in the absence of the license.
This overarching principle encourages the licensing of IP by permitting IPR holders to grant
limited rights to exploit their intellectual property that might not otherwise be exploited. Field-
of-use, territorial, and other limitations in IPR licenses may be procompetitive by allowing a
licensor to exploit its property efficiently, giving a licensee an incentive to invest in products
embodying the licensed IPR and to develop additional applications for the licensed property.

FESI R T AT B R AR AGE B R BRE Y, — F B ZOR VR AT WG 75 R 1 AE AN AE
ZVF RN A] B e 5o AL S VFRITR BT A & 45 T3 IR IUBCRR A I AR BEANRE
BEAE AR B 12 R S HEAT RN AF Rl o 383 Fe VR VR R AT S8R Y L0 7
PR PT NS5 R A5 VF ] (8RR B0 AU R AR T P BN - R LR
AT RS AL s DRI A B 7 7T A 3k 5 5

Factor (4) suggests that the more restrictions that exist, the more problematic the license may be;
but it does not indicate in any way whether or how many of those restrictions, or the
interrelationship of those restrictions, need to be anti-competitive to be relevant in the analysis.
Absent some evidence of some interrelationship that creates anticompetitive effect, the number
of restrictions should not itself be an issue.

5 (4) TN BRI, VF ) o) e AL ) ) UM s (HBCA AR 1 W] A2 IR A7 AE X
SERR] . IXLEPRE A H B0 LR A O AR T R SE S 4 REAE o M B A SR
BTk = 7 AR RS AP ) — S LG AR — SRR, PR SR AR RO BOE A B AL 24 B I

Eﬁo

Article 12: Safe Harbor Rules
B 12 2 BRI RN

[“(1) The total market share of the competing undertakings combined in the relevant market does
not exceed 20%;

(2) the market share of any non-competing undertaking in any relevant market affected by an
agreement involving intellectual property rights does not exceed 30%;

(3) if the undertaking’s share in the relevant market is difficult to obtain, or the market share
cannot accurately reflect the undertaking’s market position, but in the relevant market in addition
to the technology controlled by the parties of the agreement, there are four or more alternative
technologies that are independently controlled by other undertakings and can be obtained at a
reasonable cost.”]

C“ (D EMRTI TR EAESF KRR NAEH K ST 0SS 20%;
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(2) R FN RFRF B P PTRZ 0 AN BAT 56 5 R AR 8 AR TR T 3 v 1
It @A 30%:;

(3) WIEREGEFHAEA KN B LIRS, BCE 73 00 BN e HE ) S 2 s 5 1)
AL, AEZRAERR I SOT B Hl I BR Z AN Se i i, A e At 3 S ST 5 )
¥+ HAEWS LA 5 BN A 2R A5 1 DY S B Y A LB R Al AR ”

COMMENT: AIPLA commends the Guidelines for inclusion of safe harbor rules. These
revisions bring the Guidelines into closer conformity with international norms of antitrust
enforcement. AIPLA supports establishment of a “20 percent” share safe harbor for
competitors. Article 12 also sets forth a “30 percent” safe harbor for non-competing (e.g.,
vertical) relationships. Given the generally procompetitive and efficient nature of vertical
contracts, AIPLA suggests that a more lenient safe harbor (50 percent) would be appropriate. In
addition, AIPLA recommends including a statement clarifying that failing to qualify for a safe
harbor in no way infers or presumes that an arrangement is likely to be anticompetitive.

PER: AIPLA %47 ( (F8m) ) B8 7TEEXGAEFE N . XEEKHESE (FERF) MG 22 W
HOEM EPRIIE . AIPLA SCEEASE S E AL “20%” i HE ., 5 12 40 RNAEE Sk
Z (B 25D HHGEH “30%” XA TP\ & R B A e 58 4 8 m 2l
PR J5T,  PRIE ATPLA #8038 X4 1 5 58 A [Pk XS (R 50% ke s ) o bal, ATPLA EX
20 N6 H DL BH A RRASE B DA 7 X35 A2 dk DX A% U R AN m DA U8 BB % S P s T g 2
e

Article 13. Affirmation of Intellectual Property Rights and Dominant Market Position
3 13 26 JR AR T 3% 37 B Hb A7 BT A S8

[“Undertakings having intellectual property rights does not mean that they must have a dominant
market position. Whether an undertaking having intellectual property rights has a dominant
position in the relevant market should be analyzed according to the factors and circumstances
regarding affirmation or presumption of dominant market position stipulated in the provisions of
Article 18 and Article 19 of the Anti-Monopoly Law. Combined with characteristics of
intellectual property rights the following factors can also be considered....”]

C“gEH WA RRB, A ERE LIRS G R R4 E

AR RS HA SR N E, NARTE (SZBWHED) 55 18 205 19 2 ME ik
FE BCHERE T 3 SCRC AL I AR RS REAT 70 M. &8 & R AR HF s, B AR FE LR
%’%: ...... 7Y

COMMENT: AIPLA commends the Guidelines for recognizing that intellectual property rights
do not necessarily confer market power. AIPLA commends the Guidelines for requiring proof of
market power which brings the Guidelines more closely into alignment with international
standards of antitrust enforcement.

Although the enumerated factors may be helpful, they are not a substitute for valid economic
analysis of the challenged conduct. Specifically, the determination of market power should be
based on competent economic evidence regarding the relevant product market. AIPLA
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recommends that this framework not be ignored in favor of reliance on one of more of the
enumerated factors.

PER: AIPLA #47 (FarE) WIREIFIRZBOEA—E R T /1. AIPLA %% (38R
BURPEMETT ) SRR, IXAF7 (FER) S8R T R ZEBrE i E Frbr e
REFZ IR AT Re A H B, (HENIA X322 55T NIE RETF i ER. B
R, TS IR RN T R T A MM 78 2 A THES . AIPLA ZBUARN Y
BALAZE, DRI T T 2 PR R R —.

Moreover, AIPLA respectfully recommends that it should not be sufficient to establish liability
under the Guidelines merely to exercise an IPR, even for an undertaking that has market power,
and even where the exercise of IPRs may exclude an infringing competitor. In order to be held
liable, an undertaking must have a dominant market position, must abuse its position to eliminate
or restrict competition, and also must be using the IPR in a manner not contemplated by the IPR
laws and administrative regulations, as provided in Article 55 of the AML.

P&, AIPLA @WERKHE (Far) #SZ5TEmy, AT AR R A K, RIfEZ
BHEAAGWSAE,. DLRATERR BT R HEREPGE F 5 . NBTLIE, W (WL
% 55 FKPTHUER), GEE LAEASCIHAL . 250 FH I A DLHERR S BR ) 55 4+, I H.
WA AR BGE AT B A 25 RS 1 07 A FH R B

AIPLA agrees with the position reflected in Article 13 that an undertaking owning IPRs, by
itself, should not be presumed to be in a dominant market position. Article 17 of the AML
defines a “dominant market position” to mean a

“market position that enable the undertakings to control the price or quantity of products
or other trading conditions in the relevant market or to impede or affect the entry of other
undertakings into the relevant market.”

AIPLA A[FZE 13 S5FTIRHISL Y, TSl 2278 A R BUA S AR A0 HAL T
WAL, ORZBWHE) 5 17 208 T “Wipsiiif” g “aEEaEMRm
A BAT RENS PRI R A RS . R ECE ot se 5 26, B RESREAS . Romn Hoth s it
NK AT BE I

AIPLA agrees with the draft Guidelines that the existence of a dominant market position as
defined above must be evaluated on a case-by-case basis taking into account various factors,
including those set out in Article 17 of the AML, and additional factors listed in Article 13. We
note that AML Article 18(6) permits the consideration of ‘“other factors relevant to the
determination of the undertaking’s dominant market position” and therefore recommend that
Acrticle 13 be revised to make clear that other relevant factors may also be considered.

AIPLA A[A (FEre) B8, BIAAZIGE S EAl a0 e SCHTT 37 SCRC AL (47 48 5125 FE A [F)
Rz, G OxZBWHE) 5 17 53R AR 13 56528 MBS R .. BANEES] (I
MWL) BB 18 55 6 WIALIFHE “ HINE A E & Wi A R HAMR R,
BEEAE SR 13 25 A B i ) LA R AR AR SC A 3K
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Whether the owner of a standard essential patent (SEP) has a dominant market position must be
evaluated on a case-by-case basis in light of the same definition in AML Article 17. The mere
ownership of a SEP does not presume to create a market dominant position. Article 13 sets out
five additional factors that should also be considered in that evaluation. AIPLA recommends
that a sixth factor be added to that list: “the extent to which legal, regulatory or contractual
restrictions other than the AML, constrain the ability of the SEP holder to control the price or
quantity of products in the relevant market or impede the entry of other undertakings into the
relevant market.” If such legal, regulatory or contractual restrictions prevent a SEP holder from
controlling the royalty for its SEPs above competitive levels or impeding the entry of other
undertakings into the market, then a dominant market position may not exist.

WAHEIR (R ZEWNEY 5 17 26 AR E SCE R AnE e ZL LA (BRI SEP) IIFTA A
e m AEA s AL. R SEP AEWRE LN RCAL. 55 13 648 H T fE T
R R BE R S H B 5 TUHINE R . AIPLA @FEH M N Bl R« (EWRE)
CLAMRRAE . B [FIBR A 210 SEP BT 5 F4 7 i AEAH O T 37 B A% el B o 7
JEBZI A SEP FrAT # PG HAR 225 S REAAMR T AREIE " o Wik, G F
BRAFIGE SEP Fr T & ANRENSHE L SEP B I 9% F il fE 38 Sk T2 _EoliE AP Hfh s
HRENT Y, W SR o] BETFANAEALE

Article 14. Licensing Intellectual Property Rights at Unfairly High Price
F1+9% UAAFRE AT AR FEAR

[“Undertakings having dominant market position may abuse their position, licensing intellectual
property rights at unfairly high price to exclude and restrict competition. To analyze whether this
constitutes abuse of dominant market position, the following factors may be considered:

(1) method of calculating the license fee, and the contribution of IP to the value of the relevant
commodity;

(2) promises made by the undertaking regarding licensing intellectual property rights;

(3) history of IP licensing, or comparable license fee standard;

(4) licensing conditions leading to unfairly high price, including restrictions on the geographical
area or scope of the goods;

(5) whether a package license charges fees for expired or invalid intellectual property rights.”]

[“HA M R A E 2, A]Rel F HL T3 S io A, DAAS &P 1) s VR AT AR A,
HEBR S BREITES. b He A Gl T 3 S Be iz, W LSS RE DR AL

(—) VFAIBRAGTHEE T, R B AR < B R DTk s

() GEEE XS R B Al AR H 17K 5

(=D FHR BV a] 7 52 B m] LG A VR R] 2 A o

(IO FEAN PR RV 260, R IR VR RT B0 sk B i ot v L 5%

(D AE— BT 7 VR TIN5 5 i 200 sl JE 20 R R BB Rl 9. ™)

COMMENT: AIPLA is concerned that the Guidelines fail to provide adequate guidance as to
what constitutes an unfairly high price. Attempts to place artificial limitations on an
undertaking’s ability to seek license fees would upset the critical balance between IPR owners
and potential licensees, without giving due regard to the interests of owners. Excessive pricing
concerns in IPR licensing should arise, if at all, only in the most exceptional
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circumstances. Permitting undue enforcement risks undermining innovation incentives because
it will deter inventors and patentees from obtaining a reasonable return on their
investment. Price regulation of IPR royalties is also extraordinarily difficult because of the
myriad of factors that might be considered by each counterparty, and the complex contribution
that IPR may have for a specific product. Accordingly, competition law should consider
objective factors such as Art. 14(3) and rely upon the results of bilateral negotiations for reaching
proper royalties, including in connection with SEP royalties.

L AIPLATHLA (FERD) REESEOLC T8 51 WM T H S RA 2T =i B AN
PRl 2278 3 TSR VE AT 2% (0 BE 0 2 PLALRIR BN 588 AEAR P Al N T8] B B 1T R0 =425
JERCRIN BRI o AE R B VF Al Ao A A o v ) r AR, L S B B Rp R I
oL N o SEVFARE HPGERATBEIA B s LI MRS, RO e R BEAS R A& RN 3R A3
HEMRRE . BTN SX TR H B RS EER, I BB ORR AR e —
R A AR TR, KRR AT B A O B AR R R . HELE, SRR B R
KR, 5814 (3) 2%, FEHXHRXGL WA 25 Rokak B 2 v n] 2%, B35 £ X SEP 1
A3

The enumerated factors (1) through (4) appear to be pertinent to the value of the license.
Paragraph (5), however, implicates package or portfolio licenses. These licenses may have
substantial pro-competitive benefits, and AIPLA does not believe that the value of the royalty
needs to track the number of assets that are subsisting at any time. AIPLA acknowledges and
supports the position that license fees cannot be charged after the expiration of the last-to-expire
of the assets but disagrees that the fees cannot remain at the agreed level with the expiration of
any one or more of the assets in the portfolio. AIPLA recommends that the parties be permitted
to establish a license agreement for their respective convenience which licenses an entire
portfolio of IPRs, notwithstanding the risk that certain IPRs may expire or be found invalid
during the term of the agreement. AIPLA suggests deleting factor (5) or modifying it as follows:
“(5) In the case of portfolio licensing, whether the undertaking collects a licensing royalty on
expired or invalid IPR that were specifically identified by the undertaking, in writing, to be
critical to the licensing transaction.”

FIZEMIHAZE (LD & (D) CFSEFTRNER IS, ME (5 FWA—H I sif T d
Hro XEVFR A RERA M MR SE 4 I AL, T AIPLA ARV ] # A0 B 75 ZE0 %I 0]
TEETR P EE . AIPLA R SRR s 255 7 B9 3 a5 AN ge SCO/ vl 9 195737,

EAFSEEA G PARM — A B2 A 577 ik BB 78 77 9% 50 A BE 4E R 78 2 i KF .

AIPLA B e VX7 Al L8 B PR RV SLFal U, ARV ] AN R = U A

RETED SR R CHA WD FIR BT RS BIMIE T 503 AIPLA EZE 13U
BRIz (5) sifgehz N F: [ (5) fEFTHAMEN T, &85 S Ay U
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This factor needs to be clarified that only those patents that are "important” and form the basis of
the valuation, as evidenced in writing, are the patents relevant to the factor. In licensing a
portfolio of patents, which is very common in the industry, the parties typically expect new
patents to enter and old patents to expire. The parties may build this expectation into the rates,
and may include provisions to address large changes. Requiring parties to screen each invalid or
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expired patent in a package license deal is not in line with common practice, and is unreasonable
and inefficient. However, if the expired or invalid IPR was specifically identified by the parties
in writing as critical to the licensing transaction, then there may be a basis for reconsidering rates
if the parties had provided for that in the agreement.

PR TR, RTINS <E 2 IR R Al AR S A 1 LR, AP TR I, A S D AR AR G
Ao EVFRILRIALENS, AT A R AR H W ), &7 38 % WU & Al 2 WA IH
BRI YT 2R S NS R T, Il R E RN 2650, BORS
JIAE— BTV R] (22 5 i B A T RGO I L AR AR & S, A S BT
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AIPLA notes that the opening premise should be that patent owners can offer a license on terms
they wish to provide. Absent some licensing obligation the patent owner has entered into, they
should be allowed to maintain exclusivity or license as they wish, provided the terms do not
expand beyond the scope of the patent rights and have anticompetitive effects on the
market. Practically, if the patent owner charges unreasonably high rates, others will reject the
offer and the parties will negotiate if they are interested in arranging a deal. Targeting licensors
with abuse charges because an offer is not considered reasonable (by a prospective licensee) may
chill and reduce incentives for the development and/or licensing of patented inventions.

AIPLA F5H, JFBTHRNZ A T AN T URSEARA A BRI AL SRR 5 (il ) ¥F
o FEBA LARBNZEAT FVFR] S5, RE R RANE R ARG X T R S 3e 4
PERIRZM,  CRL SCVRABATT ORFF T AR A HE M B SVFRT (A o kb b, W RE R
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iR LB GBI AT DO & BRI R I 2% 1 B ORI A VP aT i 5
NATBE 2B I8 5L R 5 B I ARV R] B B AL

AIPLA has concern about the last paragraph of Article 14 that suggests that the overall license
fee on standard-compliant products—i.e., what is often termed a “royalty stacking” issue—
should be considered in determining whether the royalty on a SEP is deemed to be “unfairly high”
S0 as to constitute an abuse of dominant market position. Specifically, AIPLA does not believe
that any analysis of “unfairly high pricing” of technology licenses should rely on alleged or
theoretical royalty stacking concerns, but should rely on specific evidence that a royalty stacking
issue exists for the particular standard essential patent and standard at issue.* Such evidence
should include evidence that the specific standard at issue has been impeded by royalty
stacking.® Without any evidence, there is no reason to assume that royalty stacking inherently
affects every SEP licensing negotiation.® AIPLA is not aware of any evidence that the
possibility of royalty stacking has inhibited access to or the adoption of any standard.” The fact

42014.09.22 — AIPLA Amicus Brief Microsoft v. Motorola, at 4; Ericsson v. D-Link, 773 F.3d 1201, 1234 (Fed. Cir.
2014) (“Certainly something more than a general argument that [royalty stacking is a] possibilit[y] is necessary.”;
evidence of royalty stacking may include evidence of other license fees a standard implementer is required to pay).
°1d. at 18.

61d. at 19.

71d. at 19.
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that a standard may incorporate a large number of patented technologies does not, in and of itself,
support the devaluing of those patents to a level most advantageous for implementers.®

AIPLA $HLVER 14 SRR Ja— 3k, HR IR R AT &7 il 1B ARV 7] 3 — R W e Ao
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Further, the fact that many patents may be declared potentially essential to a standard does not
mean that all of those patents actually are essential to the standard. Further, not all patents that
are essential to a standard contribute the same value to the standard or to a particular licensed
product. Moreover, not all SEP holders assert their patents or seek royalties for a license to their
SEPs. Thus, one cannot merely count the number of patents declared as potentially essential to a
standard as evidence of actual royalty stacking concerns or the value of a particular SEP to a
particular licensed product at issue.

BEAt, V2 AT BER B 15 NS —F bR s B 2 YT AR P X L L R SERR X 1%
PR R AT e BEAL,  IFAR R X b v s B A 2R o BT 2 RV AL A A
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If a patentee has contributed a valuable piece of technology to the standard, the standards bodies’
intellectual property rights (“IPR”) policies are explicitly intended to preserve a reward of
adequate compensation for that contribution—regardless of the number of other SEPs that may
also contribute to the standard.® Such IPR policies help alleviate royalty stacking concerns by
seeking FRAND or similar assurances from patent holders.'® Accordingly, an SEP patent

81d. at 19; Ericsson, 773 F.3d at 1234 (Fed. Cir. 2014) (“The mere fact that thousands of patents are declared to be
essential to a standard does not mean that a standard-compliant company will necessarily have to pay a royalty to
each SEP holder.”).

42014.09.22 — AIPLA Amicus f&fi 4K JF BEHER $i7 4; Ericsson v. D-Link, 773 F.3d 1201, 1234 (Fed. Cir.
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8 [ I 19; Ericsson, 773 F.3d at 1234 (Fed. Cir. 2014) (“f&T 77 B &R S AT AR AER Db Z 4 F I AR
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91d. at 19

O [F |19

10 Ericsson, 773 F.3d at 1209 (Fed. Cir. 2014) (“Royalty stacking can arise when a standard implicates numerous
patents, perhaps hundreds, if not thousands. If companies are forced to pay royalties to all SEP holders, the royalties
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holder’s compliance with an SDO’s IPR Policies and the patent holder’s express licensing
commitments thereto should help alleviate royalty stacking concerns.

A L RBO AR HETTIR 1 — A HERIEOR,  MIARAEL SRR = BB W A 5 7 ff
B X L TR ) 3 AR — AN AR X R TR A STk SEPs B . XA I
BB A TR IR FRAND B ALORAUE RS B v vl 2 & 8 . [AIB, SEP
BRIBNGEESF SDO [ RITR P A AN T AN L1 B VF T AR VR A BT R Vr vl 2l 4

=3P

Article 15. Refusal to License Intellectual Property Rights
BT H% ELEF TR

[“Refusal to license is one way for the undertaking to exercise its intellectual property rights.
However, when an undertaking having a dominant market position refuses to license intellectual
property rights without a justifiable reason, especially when its intellectual property rights
constitute necessary facilities for production and business activities, it may constitute abuse of
the dominant market position, and exclusion and limitation of competition. In the specific
analysis, the following factors can be considered....”]

[ Lyl B2 s FEAT RN AU — FeR B (H2, HA Wi fa s %,
JEH A F AR AU B 7 A B S B b R BN, R 1 2 B p R A VFn] IR AL
R M B T S e, HRRR S FRASE S BARD Ay, WA RE L RAIER -]

COMMENT: AIPLA commends that the Guidelines acknowledge that the intellectual property
rights owner may refuse to license. AIPLA remains concerned, however, that the Guidelines
specifically contemplate that intellectual property rights may be an “essential facility,”
precluding the owner from refusing to license. Intellectual property rights by their nature are
innovations, and the alternative approaches to the intellectual property remain available.

PFie: AIPLA #471% (F8F) IAFIRIFNR =AU & vT DAFEZavrnT . 2R, ATPLA{TPA R
ERE, (F889) MR RER], FREAOTREE TR, HHEBRAUR N 2 FE 44
VFAT o FRFZBUR Bt 2 B0, 10 AR B S AT RAIKIAAFALE

According to Article 15, for IPR that constitutes an essential facility, refusal to license may lead
to an "abuse of dominant market position." We suggest deleting the reference to "essential
facility” from this Article. In China, the AML does not include any reference to the necessary or
essential facility concept. And in the US, the "Essential Facility Doctrine” has never been used
in determining an antitrust obligation for refusal to license intellectual property. The U.S.

will ‘stack’ on top of each other and may become excessive in the aggregate. To help alleviate these potential
concerns, SDOs [standard development organizations] often seek assurances from patent owners before publishing
the standard. IEEE, for example, asks SEP owners to pledge that they will grant licenses to an unrestricted number
of applicants on ‘reasonable, and non-discriminatory (‘RAND’) terms.”) (emphasis added)

10 Ericsson, 773 F.3d at 1209 (Fed. Cir. 2014)(“ 24bniEil RV 2 LRI, wRe MLV SRS, Wirgia
28T RN EMEAF P SEP fiA ANSCATVFRT 8%, WIVERT 3l “Bin” etz i), Arggs R 2.
N R XEIEFER M RE, SDO [ArETF ARS8 i br e W 2% 3-SR LR A NI ORAIE. 5140, TEEE
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Supreme Court in Verizon Communications Inc. v. Law Offices of Curtis v. Trinko made it clear
that it has "never recognized" the doctrine of essential facilities. The U.S. Court of Appeals for
the Federal Circuit, which specializes in intellectual property, stated in In re Independent Service
Organizations Antitrust Litigation, 203 F.3d 1322, 1326 (Fed. Cir. 2000), that there is "no
reported case in which a court has imposed antitrust liability for a unilateral refusal to sell or
license a patent".

MR 1556, XTI AN Bt 9 R4, B VPRI Al R S 807 W T S ieH AL 7 o
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Article 15 also follows a more restrictive approach than other Guideline articles which suggested
better workability in making analyses. For example, Article 14 provides “[w]hen analyzing
whether this constitutes an abuse of dominant market position, the following factors shall be
considered: ...”, and Article 18 provides “When analyzing whether the discriminatory treatment
granted by the undertaking constitutes an abuse of dominant market position, the following
factors shall be considered: ....” However, Article 15 seems more conclusive by possibly
suggesting that dominant market position and refusing to license the IPR, may be deemed as
constituting an abuse of dominant market position. Therefore, it is suggested to change this
article according to the format/style of other articles like “When analyzing whether refusing to
license the IPR without good reasons by an undertaking having dominant market position
constitutes an abuse of dominant market position to exclude or restrict competition, the following
factors may be considered: ....”

BT MIEAM R FER O T o i SEAERI T ERAEE, 251556 I R I 1 S PR A R s
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Furthermore, a patent owner’s right to exclude and decide whom to license is a fundamental
patent right. A compulsory licensing requirement is counter to that basic patent right, which is
encapsulated in Art 11 of China’s patent law. Article 15 would deny certain IPR holders the
right to exclude, even though the IPR holders do not engage in any conduct inconsistent with
IPR laws and administrative regulations. Such an improper compulsory licensing requirement is
contrary to the principles stated in the Preface of the draft Guidelines and would be the result of
unreasonable governmental scrutiny of a patent owner exercising its right not to license
someone. Accordingly, AIPLA suggests that, before there is a review of this basic right to refuse
to license someone, there must be proof that there is an injury to competition and consumers.
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Article 16. Tying Involving Intellectual Property Rights
BHA% B EMAFERREE

[“Tying involving intellectual property rights refers to the licensing or assignment of intellectual
property rights conditioned on the acceptance of licensing or assignment of other intellectual
property rights, or acceptance of other commodity. Package licensing of intellectual property
rights may also be a form of tying. An undertaking with a dominant market position may,
without justification, exclude or restrict competition through the above tying action. The same
factors are generally considered in the analysis of whether tying of intellectual property rights
constitutes abuse of market dominance, and in the analysis of tying of other goods.”]

[ W RARBURIER, RABRRBURVERT . Feik, DAgE H sz HA iR B v
AL Heil, BRI AR RO R BN — VR AT R RE R S R R — AR
HAW A s, SR IEEh, araeld iR iEEr oy, Hibk. IREES
TS BRI A B A A S Y T 3 SClC A, Sl RO e R R R RS
JEMFERIRER” 1.

COMMENT: AIPLA supports the effort to directly address the issue of tying which may be pro-
competitive or anti-competitive, depending on the circumstances. However, AIPLA is
concerned regarding the Guidelines’ treatment of tying involving intellectual property rights.
Tying essentially involves using market power for one product to force the customer to purchase
another product that may be unwanted. The Guidelines appear to move treatment of tying
arrangements involving intellectual property further from international norms of antitrust
enforcement. Experience has shown that tying should be considered under a rule of reason
analysis, and that tying of intellectual property is not even implicated unless the licensee has
requested a license to a subset of IPRs, which request has been refused. Even if a licensor ties or
bundles IPRs, this does not mean that the tying is anticompetitive. AIPLA thus recommends that
the Guidelines be clarified to state that tying would be unlawful only where it is established by
objective evidence that the IPR holder is using market power in a tying market to cause an
anticompetitive effect in the market for the tied product.

PFE: AIPLA SCHF ELERMR R FEE M (155 77, 28 B AR 15 D0 PT RE 2 R BS54 1
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The Guidelines also appear to be moving the treatment of portfolio licensing from a favored
status to a form of tying, and to equate the tying of goods with the tying of intellectual property
rights. AIPLA recommends that the Guidelines reconsider this approach. Due to the nature of
innovation, it is fundamentally more difficult to establish market power over intellectual property
rights than it may be to establish market power in a relevant product market for goods. Moreover,
the Guidelines fail to acknowledge the substantial procompetitive benefits that may flow from
portfolio licensing. AIPLA recommends that portfolio licenses not be treated as a form of tying.

(IREE) LT XS VF T4 & AN — M 5 B e i o —Fig B e, IR et S
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Article 17. Additional Unreasonable Transaction Conditions Involving Intellectual
Property Rights

SB-Eok W R ARF A B AN & AT 5 2 A

[“An undertaking having a dominant market position may, without justification, impose the
following additional transaction conditions in transactions involving intellectual property:

(2) requiring exclusive grant-back from transaction counterparty;

(2) prohibiting transaction counterparty from challenging the validity of the undertaking’s
intellectual property rights, or prohibiting transaction counterparty from suing the undertaking
for intellectual property infringement;

(3) restricting the use of competing technology or goods by counterparts;

(4) claiming right on expired or declared invalid intellectual property rights;

(5) requiring cross-licensing from transaction counterparty without providing reasonable
consideration;

(6) forcing or prohibiting transaction counterparty trading with a third party, or restricting
transaction conditions between transaction counterparty and a third party.”]

[« BAT 3 SR AT (1 2278 35 A 5 SR P BT R N2 5y v Al REAE 1T & BB H A 16 00
BRI B R i 2% AF -
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COMMENT: Article 17 applies to conduct involving transaction conditions including grant
backs or cross-licensing, waiver of validity challenges, post-expiration consideration and
competition restrictions. AIPLA is concerned that the Guidelines separately treat the enumerated
provisions, several of which have been discussed in other sections of the Guidelines. As noted
above, many of these restrictions normally do not implicate antimonopoly concerns, nor do they
threaten to injure competition. AIPLA recommends that they not be singled out as restrictions
that would invoke heightened scrutiny of a challenge license agreement. Moreover, based on
extensive experience with the practices, each should be evaluated under a rule of reason analysis,
not prohibited per se. At a minimum, AIPLA respectfully requests that this Article be amended
to clarify that the stipulated practices would be unlawful only where it is established by objective
evidence that they cause actual anticompetitive harm in a properly defined relevant market and
that harm outweighs any procompetitive justification.

PR 5517 @ T AR R BT VF AT TS R 2B RS IR R AU
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Article 18. Discriminatory Treatment Involving Intellectual Property Rights

B\ BRI Z R 58

[“In a transaction involving intellectual property rights, an undertaking having a dominant
market position may, without justification, impose different licensing terms on transaction
counterparties with substantively the same conditions to exclude and restrict competition. When
analyzing whether the implementation of the discriminatory treatment by an undertaking
constitutes abuse of dominant market position, the following factors can be considered: ....”]

[ A SR sE Z b, BA TS g s, WA IS, wRexs %10
SR [R5 Gy A NSRS R VR AT 261, HERR . BRIISES . T4 E & ST I Z 0 A
B S i T s Boi Az, T A RE L R -]

COMMENT: AIPLA is concerned that the antimonopoly Guidelines appear to impose an
overriding obligation of nondiscrimination by all licensors. The underlying premise of the patent
is that the patentee may exclude others from its patented technology. This provides the inventor
with an incentive to invest in risky innovation efforts. If the patent holder wishes, it may license
others. If it wishes to license a small company or wishes to limit the quantity the licensee may
sell, that is a decision for the patent owner to preserve its ability to stay in the market. If the
patent owner wishes to license a partner or a non-competitor under terms differing from those
offered to a competitor, that again should be the patent owner's decision. If the patent owner
makes an offer unacceptable to the prospective licensee, that party may counteroffer or seek
alternative technologies. This useful dynamic is recognized by laws and basic patent principles
globally. See, for example, the landmark U.S. case of Georgia Pacific v US Plywood, 318 F.
Supp. 1116 (SDNY 1970), listing reasonableness factors including ‘customer versus
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competitor.” Moreover, there may be instances in which disparate terms are urged by the
licensee or by the circumstances themselves. Forcing patent owners to provide the same terms
for all prospective licensees is generally contrary to patent fundamentals and is
counterproductive.

PPiE: ATPLA 8.0 S ZE W AE NUABCE 58 0 1 BT B V] N TSI B 2 55 . BRI A AT $2
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There may be occasions where the patent owner agrees to license its patent(s) on a reasonable
and non-discriminatory basis in which other considerations apply. But the State Council should
be careful in not imputing such a requirement. In any event, the criteria for determining
“substantively same conditions” are often unclear and difficult to implement. For example, a
licensor might license the same patent(s) differently to licensees at different tiers (for example,
wholesaler, retailer, user) or in different markets or fields. "Same conditions" becomes even
more complicated when licensees have different patent portfolios in the relevant field to license
back, as Chinese agencies have recognized. Moreover, geographic scope may also have an
effect on licensing terms and conditions. To be sure, license agreements include numerous terms
and conditions beyond royalty rate, which may have special value to the parties that affects the
quid pro quo. For example, choice of forum, auditing rights, rights to flow rights to spin-offs or
acquired entities, and the like may be of greater or lesser interest to some parties, influencing the
"same conditions" analysis.
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The pro forma use of “non-discrimination” may undermine the vitality and value of patents and
may be counterproductive (as a disincentive to innovate) and must be carefully applied even
when the licensor accepted an obligation to license on a non-discriminatory basis. AIPLA
respectfully recommends that imposition of a duty of nondiscrimination in the licensing of
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intellectual property is not appropriate. Rather, the specific discriminatory acts should be
considered in the overall framework of the antimonopoly law, namely, whether the party
challenged has market power in a relevant product market, the conduct has anticompetitive
effects that injure competition rather than disadvantaging an individual competitor, and there are
no procompetitive justifications that outweigh the anticompetitive effects.

A EAEH “ANERL” R RESBIR LR B03% SR e, IRl REES e (FE 9 BT B
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Article 23: Behavioral Conditions Involving Intellectual Property Rights

BT =% BRAMIRFREIT ARG

[“The behavioral conditions involving intellectual property rights are determined on a case-by-
case basis, and the proposed restrictive conditions may involve the following:

(1) Intellectual property licensing. The license is usually exclusive, and does not include usage
area or geographical restrictions.

(2) Maintaining independent operation of the intellectual property rights related business.
Related business should possess the conditions for effective competition within a certain period
of time.”]

[ KRR BURAT IVE SR ARG RIS DL e, IR TE S PR T e P S BN A
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COMMENT: AIPLA understands that Article 23 is addressing the types and form of restrictive
conditions involving IPR that may be proposed by the relevant parties to remedy the competitive
concerns of a concentration.

PPiE: AIPLA BEfi#, 55 23 S5 FIA B SRNR P BURBIVE S AR A ESRAE A, X T g diAH %
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With respect to Article 23(3), AIPLA supports the concept that a specific licensing commitment
that a patent owner has made to a standard setting organization, such as a specific FRAND
commitment, should survive the transfer of that patent to a different entity. Importantly, because
different standards bodies have different rules, the relevant licensing commitment that follows
the patent should remain as the specific licensing commitment that the patent owner made to the
standard’s body. AIPLA has concerns about conditioning approval of a concentration on the
parties’ agreement to agree to license their non-standard essential patents on FRAND terms and
conditions, particularly if the transfer or assignment of those patents as part of the transaction
does not raise any additional competitive concerns over the situation prior to the transaction.
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There should not be a requirement to comply with a FRAND or other commitment that the patent
owner has not voluntarily made.
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With regard to Article 23(4), AIPLA recognizes that when a commitment by the parties to
license their IPR is made to remedy competitive concerns with the transaction, some clarity
regarding the conditions on which the IPR will be licensed may be desired. AIPLA is concerned,
however, with the suggestion in Article 23(4) that a reasonable license fee should be based on a
specific calculation method, payment method and negotiation conditions. Requiring a specific
calculation in all cases may deprive the negotiating parties of the benefit of flexibility they
require to reach agreement under their specific circumstances. The negotiation of a reasonable
royalty should be left to the parties.!* The royalty fees agreed to in license agreements are often
the result of complex and multifaceted commercial negotiations between the parties addressing
far broader cross-licenses, portfolio licenses, and other business issues between specific parties.*2
Fundamentally, all licensing terms have value, whether in monetary or non-monetary terms, and
negotiating parties cannot consider monetary terms in isolation. * A determination of what
constitutes a reasonable royalty rate should be based on market factors and depends not only on
all of the other terms and conditions that the parties must negotiate as part of a license or cross-
license involving specific patents, but also whether other patents or IPR will be part of the
agreement. ** Indeed, AIPLA is unaware of a formula or other detailed framework that can value
a patent outside of the specific transaction at issue. > AIPLA, therefore, recommends that
Avrticle 23(4) be revised to clarify that parties to the concentration need not necessarily specify
the exact royalty terms or calculation method, but will be permitted to negotiate license
agreements, including the financial terms, based on arm’s length negotiations.
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112016.02.09 — AIPLA Comments to NDRC at 9.
122015.10.14 — AIPLA Response to NDRC at 12.
132015.10.14 — AIPLA Response to NDRC at 12.
142016.02.09 — AIPLA Comments to NDRC at 10.
152016.02.09 — AIPLA Comments to NDRC at 10.
112016.02.09 — AIPLA %} NDRC [ 9.
122015.10.14 — AIPLA X} NDRC & & 12.
132015.10.14 — AIPLA 5 NDRC &% 12.
14.2016.02.09 — AIPLA %} NDRC f#J3Fi& 10.

15 2016.02.09 — AIPLA %} NDRC f#)3Fi& 10.
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Article 25: Patent Pool
BT % EHEE

[“Patent pool can generally reduce transaction costs, improve licensing efficiency, and have the
effect of promoting competition. However, patent pool may possibly also exclude and restrict
competition, the following factors can be considered during particular analysis:

(1) the market share of the undertaking in the relevant market, and its control over the market;

(7) whether the undertakings, through the pool, license patents at unfairly high price, or impose
tying, additional unreasonable transaction terms, or discriminatory treatment , etc.”]
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COMMENT: AIPLA commends Article 25 for acknowledging and recognizing the many
procompetitive benefits of patent pools. The Article should be clarified, however, to recognize
that a two party cross-licensing arrangement is not a patent pool.

PP AIPLA BEVFER 25 2R BN LA E MIVF 2 Rt e i a kb, (B2, IXAFFE
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Furthermore, subsections 25(1), 25(5) and 25(7) appear misguided and AIPLA recommends that
they be deleted from the draft. With regard to Article 25(1), AIPLA notes that a successful
patent pool by its very nature is likely to have a large market share in a relevant technology
market. Such large market share is what generates the pool’s recognized procompetitive benefits
that include reduction of transaction costs, clearance of blocking positions, and avoidance of
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costly infringement litigation.’® With regard to Article 25 (5), the text seems to be in conflict
with Article 25(2) which rightfully recognizes the general undesirability of including
substitutable technologies in a pool. Conversely, Article 25(5) appears to erroneously favor
pools that involve substitutable technologies, and also may erroneously imply that pools must be
open to all, a broad position inconsistent with international norms that pooling arrangements
generally need not be open to all who would like to join.
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Finally, Article 25(7) may be misread to suggest that a pool involves an illegal tying arrangement
between IPR rights of various undertakings. The Article should be clarified to remove the word
“tying.”

A, % 25 (1) kAl REHORMN R IR — DL RIBRE I b S R 8 & AR B T8 [ AE

PR, ARBIEE, BB R .

Article 26: Injunctions

BotA%k BEHIF

[“Injunction means that the undertaking owning the intellectual property right requests the court
or the relevant department to issue an order restricting the use of the relevant intellectual
property rights.

Injunction is a remedy enjoyed by a patentee of a standard essential patentee according to law to
protect its legal rights. A patentee of standard essential patent having dominant market position
uses application for injunction to force licensee to accept unfairly high license fees or other
unreasonable licensing conditions, which could exclude and restrict competition. During specific
analysis, the following factors can be considered:

(1) the behavior of the negotiating parties in the negotiation process and the actual intentions
reflected therefrom;

(2) the commitment to injunction by the relevant standard essential patent;

(3) licensing terms proposed by the negotiating parties in the course of the negotiation process;
(4) the effect of the application for injunction on the licensing negotiations;

16 See Antitrust Guidelines for the Licensing of Intellectual Property, U.S. Department of Justice
and the Federal Trade Commission, at 30 (2017), available at
http://www.ftc.gov/system/files/documents/public_statements/1049793/ip_Guidelines_2017.pdf.

16 2 LA P ALVE AT AT R, 26 [ ) B RIS 5 5 25 b4, 30 (2017), Mddk &
http://www.ftc.gov/system/files/documents/public_statements/1049793/ip_Guidelines 2017.pdf.
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(5) the effect of the application for injunction on the competition of the downstream market and
consumer interests.”]
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COMMENT: The proposed Guidelines raise concerns in at least two areas: (1) an SEP patent
holder seeking an injunction and (2) competition law review of negotiated licensing terms.
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AIPLA commends the Guidelines’ acknowledgment that the availability of injunctive relief is a
critical aspect of enforcing the exclusive rights granted by intellectual property rights. AIPLA is
concerned, however, that the Guidelines indicate that injunctive relief may not be available for
standard essential patents. Specifically, the Guidelines indicate that the patentee of a standard
essential patent having a dominant market position may be under greater scrutiny with respect to
the availability of an injunction, absent any proof of an effect to injure competition. AIPLA
recommends that the Guidelines be revised specifically to note that the ultimate standard remains
that the party being challenged has market power in a relevant market, has engaged in conduct
that may eliminate or restrict competition in a relevant market, and that the conduct has in fact
injured competition, as opposed to merely disadvantaging a competitor, and there are no pro-
competitive justifications that outweigh the potential anti-competitive effect. Absent proof of
these factors by competent evidence, the enumerated factors should not be used to establish
liability.
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With respect to Article 26(1) and (3), the entirety of the circumstances surrounding the parties
behavior and proposed licensing terms during negotiations should be considered. For example,
the opening offer of licensing terms by a patent owner or prospective licensee should not alone
give rise to concerns outside the context of the entire negotiation.
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With respect to Articles 26(4) and (5) about an SEP owner applying for an injunction, the mere
seeking of an injunction against implementers of an SEP should not on its own constitute an
antitrust violation.!” It would be against good public policy to deny patent holders the full range
of enforcement options provided by the patent law of the relevant jurisdiction.!® Moreover, the
availability of injunctive relief is a matter of discretion for the court or other tribunal hearing a
complaint.!® Thus, the specific FRAND or other standards body commitment at issue and the
actions of both parties in negotiating toward a FRAND license may be considered by a court or
other tribunal before deciding whether to grant injunctive relief, thus accommodating concerns
of unwarranted injunctions.
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With respect to Article 26(3) about the licensing terms exchanged between the parties, any
review of proposed licensing terms should be made with an understanding that there is no fixed
methodology or set of terms applicable to all parties to assess an offer or counter-offer made in
negotiating a FRAND license. Rather, royalty fees negotiated in license agreements are often the
result of complex and multifaceted commercial negotiations between the parties addressing far
broader cross licenses, portfolio licenses, and other business issues between specific parties.?
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172016.02.09 — AIPLA Comments to NDRC at 6.
18 2015.10.14 — AIPLA Response to NDRC at 20.
192015.10.14 — AIPLA Response to NDRC at 20.
20 2015.10.14 — AIPLA Response to NDRC at 12.
172016.02.09 — AIPLA % NDRC HJi¥i% 6.

18 2015.10.14 — AIPLA 5f NDRC HJ%Z& & 20.
19.2015.10.14 — AIPLA 5f NDRC HJ%Z& & 20.

20 2015.10.14 — AIPLA *f NDRC &% 12.
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Fundamentally, all licensing terms have value, whether in monetary or non-monetary terms, and
negotiating parties cannot consider monetary terms in isolation. > A determination of what
constitutes a FRAND rate depends not only on all of the other terms and conditions that the
parties must negotiate as part of a license or cross-license involving specific patents, but also
whether other patents or IPR will be part of the agreement.??> Indeed, AIPLA is unaware of a
formula or other detailed framework that can value a patent outside of the specific transaction at
issue. 2
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Thus, Article 26(3) should consider the flexibility that parties need when considering licensing
terms proposed during licensing negotiations. Nothing in the FRAND commitment imposes a
substantive limit on royalties or requires that they be calculated in any particular way, provided
they are “reasonable.”®® The traditional SDO approach of leaving the definition of FRAND
terms to bilateral negotiations generally has been successful. Thousands of FRAND license
agreements have been reached through such a process.?
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Finally, AIPLA suggests that Article 26 be formed as a guideline rather than a conclusive
provision. The entirety of the circumstances presented in a specific case should be considered,
which may go beyond the specific factors listed in this Article. For example, concerns about
injunctive relief may be addressed if, although not required, a patent owner has offered to enter
expedited, binding arbitration to enter a global license.
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21 2015.10.14 — AIPLA Response to NDRC at 12.

22.2016.02.09 — AIPLA Comments to NDRC at 10.

232016.02.09 — AIPLA Comments to NDRC at 10.

24 2015.10.14 — AIPLA Response to NDRC at 18.

%52016.02.09 — AIPLA Comments to NDRC at 6; 2015.10.14 — AIPLA Response to NDRC at 19.
26 2016.02.09 — AIPLA Comments to NDRC at 6; 2015.10.14 — AIPLA Response to NDRC at 19.
21 2015.10.14 — AIPLA % NDRC &% 12.

22 2016.02.09 — AIPLA % NDRC HJ#FiE 10.

232016.02.09 — AIPLA % NDRC HJ#FiE 10.

24 2015.10.14 — AIPLA %} NDRC & & 18.

252016.02.09 — AIPLA %} NDRC HJ¥Fif 6; 2015.10.14 — AIPLA %} NDRC %% 19.

26 2016.02.09 — AIPLA %} NDRC HJ¥Fi5 6; 2015.10.14 — AIPLA %} NDRC %% 19.
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AIPLA appreciates the opportunity to provide these comments in response to the Anti-Monopoly
Guidelines against Abuse of Intellectual Property Rights. Please contact us if you would like us
to provide additional information on any issues discussed above.
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Sincerely Yours,
IEEK

Al <« Az s,

Mark L. Whitaker
President
American Intellectual Property Law Association
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