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Re: AIPLA Comments on the draft “Rules of the Administration for Industry and Commerce on
Prohibition of Abusing Intellectual Property Rights to Eliminate or Restrict Competition”
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Dear Sir or Madam:
RERIRE R Lt
The American Intellectual Property Law Association ("AIPLA"), located in Arlington, Virginia, close by
the United States Patent and Trademark Office ("USPTO"), is the largest association of intellectual
property ("IP") practitioners in the United States. We have approximately 14,000 members from law
firms, government agencies, the judiciary, and academia, including many foreign members from China
and other countries.
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We commend the State Administration for Industry and Commerce on providing the public with the
opportunity to comment on the recently-released “Rules of the Administration for Industry and
Commerce on Prohibition of Abusing Intellectual Property Rights to Eliminate or Restrict Competition”.
AIPLA appreciates the opportunity to provide the attached comments on the “Rules of the Administration
for Industry and Commerce on Prohibition of Abusing Intellectual Property Rights to Eliminate or
Restrict Competition” for your consideration, and we hope this is a transparent and productive exchange
of views on improving the Antimonopoly and Anti-unfair Competition Law of China to the benefit of all
legitimate rights holders, domestic and foreign alike.

PTAIHBFEEEX TSRS T AR AAT CLRATEUE LA R A SRR . R
HITE AT NI RLE (ERE AD) KEBERIIINL 2. AIPLA R @ XA HL R HXT (TR B
BEALOREE (LM PR BUHE R . IRIBISEAT NI RLE (IER AR M L CBERD fEot /e il
NENIMNIE GIEEARE AR, BAT B e Rt [ JB W 5 AN IE 24 58 5 35 W] A i
EREE =S

241 18th Street, South - Suite 700 - Arlington, VA 22202
Phone: 703.415.0780 - Fax: 703.415.0786 - www.aipla.org - aipla@aipla.org



AIPLA Comments on Rules of the Administration for Industry and Commerce
on Prohibition of Abusing Intellectual Property Rights to Eliminate or Restrict Competition

FEEENRBOE 2T (CLRATBUE BEHLOCAE Ll A AR BGRER . BRIBISE ST I RLE (EK
BOLAE)Y B
Page 2

If the State Administration for Industry and Commerce has any questions, requires further information, or
wants to discuss AIPLA's comments, or other Antimonopoly and Anti-unfair Competition law issues,
please let us know.
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Sincerely,

I,

Wayne Sobon

President

American Intellectual Property Law Association
B
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Attachment: AIPLA's Comments on Rules of the Administration for Industry and Commerce
on Prohibition of Abusing Intellectual Property Rights to Eliminate or Restrict Competition
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Rules of the Administration for Industry and Commerce on Prohibition of
Abusing Intellectual Property Rights to Eliminate or Restrict Competition
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J5i3C Original Text (Chinese) Original Text (English) Comments (English) & . Comments (Chinese)
% Article 1.
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accordance with the Anti-Monopoly Law
of the People’s Republic of China
(hereinafter “AML”) in order to protect
competition, promote innovation, and to
prevent undertakings from abusing
intellectual property rights (“IPR”) to
eliminate or restrict competition.
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Article 2.
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The AML shares with IPR protection the
same purpose of promoting innovation
and competition, enhancing efficiency,
and safeguarding consumer interests and
public interests. The AML does not
apply to undertakings’ conducts of
exercising their IPR in accordance with
IPR-related laws and administrative
regulations. But the AML does apply to
undertakings’ conducts of abusing their
IPR to eliminate or restrict competition.

AIPLA agrees with the approach that
intellectual property rights do not violate
anti-monopoly laws when exercised in
accordance with the laws and
administrative regulations relating to
intellectual property rights (“IPRs”).
AIPLA recommends that the provision
be clarified that the AML does apply
when behavior both: (1) involves the
exercise of market power that
unreasonably eliminates or restricts
competition; and (2) is either outside the
scope of the IPRs or the IPRs are being
misused.
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Article 3.
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“Undertaking” referred to in these Rules
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means natural persons, legal persons and
other organizations producing or trading
products, or providing services. Products
or services referred to herein include
technology.

“Abusing IPR to eliminate or restrict
competition” referred to in these Rules
means undertakings’ monopolistic
conducts, such as monopoly agreements
or abusing dominant market position,
during exercising their IPR in violation
of the AML or other IPR-related laws
and administrative regulations.

“Relevant market” referred to in these
Rules include relevant product market
and relevant geographic market, and is
defined in accordance with the AML and
the Guidelines on the Definition of
Relevant Market issued by the Anti-
Monopoly Commission under the State
Council, with factors like IPR and
innovation taken into consideration. As
for the anti-monopoly enforcement
related to IPR licensing, relevant product
market can be a technology market, or a
product market involving a specific IPR.

“Relevant technology market” means the
market in which the technology involved
in the exercise of IPR competes with its
existing substitutable technologies.

AIPLA agrees with the approach that
appropriate use of intellectual property
rights is acceptable and only abuses of
intellectual property rights will be
scrutinized. AIPLA recommends that
the Rules expressly provide that
intellectual property rights should not be
found to have been abused when
exercised within their lawful scope

AIPLA agrees with the definition of the
relevant markets based on published
guidance.

AIPLA respectfully submits that the use
of technology markets may be
problematic. Technology markets may
be inchoate and merely potential
markets. The use of technology markets
in the analysis may be speculative.
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Undertakings shall not reach monopoly
agreements during the exercise of IPR.
Undertakings shall not reach the

Article 4 provides that agreements that
satisfy Article 15 of the AML would not
violate Articles 13 and 14 of the
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monopoly agreements prohibited by
Article 13 and Article 14 of the AML by
exercising IPR, unless they can prove
that the concluded agreement falls
within the scope provided by Article 15

AML. AIPLA supports this.
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Under any of the following
circumstances, the exercise of IPR by
undertakings will not be regarded as the
prohibited monopoly agreement under
Item (vi) of Article 13 (I) or Item (iii) of
Article 14 of the AML, unless there’s
contrary evidence proving its eliminative
or restrictive effects on competition:

(i) the aggregate market share of the
competing undertakings is no more than
20% in the relevant market that are
affected by their conducts, or there are at
least four other substitutable
technologies that can be obtained with
reasonable costs in the relevant market;
or

(ii) neither the undertaking nor its
trading party accounts for more than
30% market share in their respective
relevant market, or there are at least two
other substitutable technologies that can

AIPLA supports establishment of a “20
percent” share safe harbor for
competitors.

Article 5 also sets forth a “30 percent”
safe harbor for vertical

relationships. Given the general
procompetitive and efficient nature of
vertical contracts, AIPLA suggests that a
more lenient safe harbor (50 percent)
would be appropriate.

In addition, AIPLA recommends
including a statement clarifying that
failing to qualify for a safe harbor does
not in any way infer or presume that an
arrangement is likely to be
anticompetitive.
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Undertakings with dominant market
position shall not abuse their dominant
market position to eliminate or restrict

AIPLA notes that intellectual property
rights do not necessarily confer market
power and proof of dominant market

FHE AR BOED ER R, A
PR — €W KT SR /T
IE B T 47 S E 37 AR 9 B 1% /2




AIPLA Comments on Rules of the Administration for Industry and Commerce
on Prohibition of Abusing Intellectual Property Rights to Eliminate or Restrict Competition

FEFRBEED 2R T (CRATEBUE AL EE IR AR BHEER . BRAISEFAT N BRUE (ERE AR = L

Page 6

.

W SCRC A AR (22 i)
F AR A TR R AT
WEMHAEE . 228 FH A mIR™
BURT LA RS 5E e 37 ST 3 o7
M —NEEER, HREEE AU
R A SR 7 BT B R o
NTEASR T B BA T 3 it

.

competition during the exercise of IPR.

“Dominant market position” shall be
determined or presumed in accordance
with Article 18 and Article 19 of the
AML. The ownership of IPR by an
undertaking can be one of the factors for
such determination, but a dominant
market position cannot be determined
directly on the basis of holding IPR
only.

position should be based on evidence of
market power, apart from the existence
of the intellectual property right. The
essence of an IPR is the right to exclude.
AIPLA recommends that this right
should not be curtailed merely because
the patent holder is found to have market
power. AIPLA respectfully recommends
that it should not be sufficient to
establish liability under the AML merely
to exercise an IPR, even for an
enterprise that has market power, and
even where the acquisition arguably
eliminates or restricts competition. In
order to be held liable, the enterprise in
question also must be using the IPR in a
manner not contemplated by the IPR
laws and administrative regulations.
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Article 7.
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Undertakings with dominant market
position shall not, without justification,
refuse other undertakings to license
under reasonable terms their IPR which
constitutes an essential facility for
business operation.

To determine whether an IPR constitutes
an essential facility or not, factors to be
considered include: whether there’s no
reasonable substitutes for the IPR in the
relevant market, which is necessary for
other undertakings to compete in the
relevant market; whether refusal to
license the IPR will cause the
competition or innovation of the relevant
market to be affected adversely; whether
the licensing of the IPR will cause

AIPLA respectfully recommends that
Article 7 be deleted. The essence of an
IPR is the right to exclude. Because
Article 7 would deny certain IPR holders
the right to exclude, even though the IPR
holders do not engage in any conduct
inconsistent with IPR laws and
administrative regulations, it contradicts
Article 2.
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unreasonable damage to the licensing
undertaking.
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Undertakings with dominant market
position shall not conduct exclusive
trading as following without justification
during the exercise of IPR:

(1) requiring a trading party to
exclusively trade with itself;

(ii) requiring a trading party to
exclusively trade with a designated
undertaking; or

(iii) requiring a trading party not to trade
with any of its competitors.

AIPLA notes that exclusive trading is
frequently pro-competitive. AIPLA
recommends that the Rules be clarified
to state that exclusive trading would be
unlawful only where it is established by
objective evidence that it causes actual
anticompetitive harm in a properly
defined relevant market and that harm
outweighs any procompetitive
justification.
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Undertakings with dominant market
position shall not engage in tying that
satisfies all of the following conditions
without justification during the exercise
of IPR:

(i) requiring a trading party to accept
against her will another IPR or another
product or service when licensing or
transferring an IPR;

(ii) the tying product and the tied
product are two separate products in
terms of their natures or trading
practices; and

(iii) the tying will leverage the
undertaking’s dominant market position
in the market of tying products to the
market of tied products, to eliminate or

AIPLA supports the effort to directly
address the issue of tying which may be
pro-competitive or anti-competitive,
depending on the circumstances.
Experience has shown that, for these
reasons, tying should be considered
under a rule of reason analysis. Article 9
would analyze tying arrangements under
a series of factors that appear
comparable to the rule of reason
analysis. AIPLA supports this approach.

AIPLA notes that tying is frequently
pro-competitive. AIPLA recommends
that the Rules be clarified to state that
tying would be unlawful only where it is
established by objective evidence that
the IPR holder is using market power in
a tying market to cause an
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Undertakings with dominant market
position shall not impose unreasonable
restrictions as following without

justification during the exercise of IPR:

(1) requiring a trading party to
exclusively grant back the technology
improved by the trading party;

(ii) prohibiting a trading party from
challenging the validity of the IPR;

(iii) restricting a trading party from
manufacturing, using or selling
competing products, or developing or
using competing technologies in a way
that will not infringe its IPR after the
expiry of licensing agreement;

(iv) requiring a trading party to pay for
an expired or invalid IPR;

(v) prohibiting a trading party from
trading with any third party; or

(vi) imposing other unreasonable
restrictions on a trading party.

Article 10 imposes a number of
restrictions on the terms that can be
imposed on a trading party: (1) grant
backs; (2) waiver of validity challenges;
(3) post-expiration consideration; and
(4) “unreasonable trading conditions.”
Each of these restrictions, however, may
provide certain efficiencies. Moreover,
each is generally considered based on
extensive experience with the practices
under a rule of reason analysis and is not
prohibited per se.

AIPLA respectfully requests that this
Article be amended to clarify that the
stipulated practices would be unlawful
only where it is established by objective
evidence that they cause actual
anticompetitive harm in a properly
defined relevant market and that harm
outweighs any procompetitive
justification.
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Undertakings with dominant market
position shall not discriminate among
trading parties with equal standing
without justification during the exercise

AIPLA respectfully requests that this
Article be amended to clarify that the
practice would be unlawful only where it
is established by objective evidence that
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Undertakings shall not use a patent pool
to eliminate or restrict competition
during the exercise of IPR:

Members of a patent pool shall not
exchange competitively sensitive
information through the patent pool,
such as price, output, or market
allocation, to reach any monopoly
agreement prohibited by Article 13 and
Article 14 of the AML, unless they can
prove the concluded agreement falls
within the scope provided by Article 15
of the AML.

Undertakings or patent pool
organizations with dominant market
position shall not abuse their dominant
market position as following through the
patent pool without justification:

(i) restricting patent pool members from
independently licensing its patent
outside the patent pool;

(ii) restricting patent pool members or
licensees from developing competing
technologies independently or

AIPLA supports Article 12 for
acknowledging and recognizing that
patent pools may have pro-competitive
effects.

The inclusion of an IPR in a standard
does not necessarily confer market
power, even where the IPR is essential to
the standard. Nor is the fact that a patent
may be essential determinative of
whether it confers a dominant market
position. AIPLA agrees with the Rules’
recognition that a justification may be
presented, and suggests adding a
provision that contrary evidence may
rebut this inference. AIPLA recommends
further that the burden of proof should
be on the party asserting a violation.
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cooperation with a third party;

(iii) compelling a licensee to exclusively
grant back the technology improved or
developed by the licensee to the patent
pool organization or to its members;

(iv) prohibiting a licensee from
challenging the validity of the pooled
patent; or

(v) discriminating among patent pool
member with equal standing or among
licensees in the same relevant market in
respect of trading terms.

“Patent pool” referred to in these Rules
means the agreement in which two or
more patentees jointly license their
respective patents to a third party via
some forms, including a specific joint
venture established for this purpose, or a
delegated patent pool member or third

party.
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Article 13.
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Undertakings shall not take advantage of
standard (including the mandatory
requirements stipulated by the national
technology specification) setting or
implementation to eliminate or restrict
competition during the exercise of IPR.

Undertakings with dominant market
position shall not conduct as following
without justification during standard
setting or implementation:

AIPLA supports the recognition in this
Article that standards may provide
substantial pro-competitive benefits. The
Article provides that certain related
behaviors may violate the AML. AIPLA
respectfully requests providing clearer
guidance in this regard.

The Article appears to impose an
obligation on a patent holder to declare
patents as essential to a standard whether
or not the patent holder participates in
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(i) deliberately not disclosing the
information of its patent, which is
known possible to be included as a
standard, to standard setting
organizations, or after explicitly waiving
its rights, claiming its patent

afterwards when it has become a
mandatory standard; or

(ii) after its patent is accepted as
standard essential patent, refusing to
license with reasonable conditions,
licensing under unfair conditions, or
tying a standard essential patent in
violation of fair, reasonable, and non-
discriminatory principle.

“Standard essential patent” in these
Rules refer to the patent that is
indispensable to implement relevant
standard.

the standard-setting process and to
require patent searches in order to make
such disclosures. This is not consistent
with international norms, and experience
has shown that this may be impractical,
if not impossible, in practice. AIPLA
respectfully recommends that this
Article be amended to clarify that it
applies only (1) to IPR holders that
choose to participate in the creation of a
standard, and (2) to the extent that that
the conduct in question contravenes the
rules of the relevant standards body.

In addition AIPLA respectfully submits
that the focus on patents that may
possibly be included is too broad.
Specifically, AIPLA recommends that
this Article be limited to situations
where a patent holder is participating in
a standards-setting organization and
knows that its IPR is essential, yet fails
or refuses to declare such essential IPR.
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Article 14.
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Collective management organization of
copyright shall not abuse their IPR to
eliminate or restrict competition during
their activities.

Collective management organization of
copyright shall not unreasonably impose
restrictions of membership or territorial
scope on copyright holders or licensees
in agreement with other undertakings or
collective management organization of

[No comment]
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copyright in other countries or regions.

Collective management organization of
copyright with dominant market position
shall not abuse such dominant market
position without justification, as
following:

(1) refusing to license copyright to
others;

(ii) discriminating among copyright
holders or licensees that with equal
standing;

(iii) forcing licensee to accept copyrights
which the licensee doesn’t need;

(iv) restricting copyright holder from
withdrawing from the organization.

“Collective management organization of
copyright” referred to in these Rules
means a social group which is
established for the benefit of holders of
copyrights or copyright-related rights, to
collectively manage the copyrights or
copyright-related rights under the
authorization of the holders.
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Article 15.
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Undertakings with dominant market
position shall not abusively issue
infringement warning letter to eliminate
or restrict competition if the IPR has
expired or been voided, or if others have
sufficiently proved that the IPR is not
infringed.

AIPLA agrees that it is appropriate to
hold an enterprise with a dominant
position liable if it issues warning letters
with respect to expired or voided IPR,
provided that it is proven that the
conduct causes actual harm to
competition in a relevant market.
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If an undertaking is suspicious of
abusing IPR to eliminate or restrict
competition, the Administration for
Industry and Commerce may launch
investigation according to the AML and
the  Procedural Rules of the
Administration  for  Industry  and
Commerce regarding the Investigation
and Handing of Cases related to
Monopoly Agreements and Abusing
Dominant market position.

[No comment]
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Article 17.
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The following procedures can be used in
determining whether an undertaking

AIPLA believes that the approach of
detailing the steps in the analysis is
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abuses its IPR eliminate or restrict
competition:

(i) determining the nature and forms of
exercising IPR by an undertaking;

(ii) determining the relationship between
the undertakings exercising IPR;

(iii) defining the relevant market
involved in the exercise of IPR;

(iv) determining the market status of the
undertaking exercising IPR;

(v) analyzing the impacts of exercising
IPR by the undertaking on competition
in the relevant market.

Analysis of nature of the relationship
between undertakings needs to consider
the characteristic of exercising IPR.
Original competitors can be trading
parties as for IPR license, but
competitors as the same time in the
market where the licenser and licensee
both use the IPR to produce products.
However, if the parties to a license
agreement are competitors only after
entering into the agreement, their
agreement is not deemed as agreement
between competitors unless there’s a
substantive change to the original
agreement.

appropriate and provides greater
predictability. AIPLA respectfully
submits that the exercise of intellectual
property rights within their lawful scope
should not be considered to eliminate or
restrict competition in the relevant
market. Temporary restriction on
competitors using the IPR is inherent in
the exclusive rights granted by IPR. It is
this right to exclude that provides
incentives to innovate.

In order to be liable under the anti-
monopoly law, the patent holder must
also be acting outside the scope of its
IPR to exclude competition in a relevant
market.
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Article 18.
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The following factors shall be taken into
consideration when analyzing and

AIPLA supports the inclusion of these
factors, but further recommends
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assessing competitive impact of
exercising IPR by an undertaking:

(i) the market position of the
undertaking and its trading parties;

(i1) the concentration ratio of the
relevant market;

(iii) the difficulty of entering into
relevant market;

(iv) industry practices and development
stage of the industry;

(v) the duration and scope of restraints in
respect of output, region, consumers,
etc;

(vi) the impact on innovation and
technology promotion;

(vii) the undertaking’s innovation
capacity and the pace of technology
advancement;

(viii) other factors related to assessing
competitive impact of exercising IPR.

consideration of whether the sixth and
seventh factors can be adequately
determined. Because they are predictive
and hypothetical, they may introduce
unpredictability and speculation into the
analysis.
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Article 19.
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Where the abuse of IPR to eliminate or
restrict competition by an undertaking
constitutes monopoly agreement, the
Administration for Industry and
Commerce shall order the undertaking to
cease the violation, confiscate its illegal
gains, and impose a fine of 1 to 10
percent of the turnover in the preceding

AIPLA suggests removal of "a fine of no
more than RMB 500,000," and in its
place insert "with a reasonable
maximum".
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fiscal year; where the monopoly
agreement has been reached but not
implemented, the Administration for
Industry and Commerce can impose a
fine of no more than RMB 500,000.

Where the abuse of IPR to eliminate or
restrict competition by an undertaking
constitutes abusing dominant market
position, the Administration for Industry
and Commerce shall order the
undertaking to cease the violation,
confiscate its illegal gains, and impose a
fine of 1 to 10 percent of the turnover

in the preceding fiscal year.

The Administration for Industry and
Commerce shall consider the nature,
circumstances, seriousness and duration
of the violation and other factors when
determining the specific magnitude of
the fine.
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Article 20.
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These Rules shall be subject to be
interpreted by the State Administration
for Industry and

Commerce.

[No comment]

o

Article 21.
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These Rules shall come into effect as of
[1,2014

[No comment]




