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The American Intellectual Property Law Association ("AIPLA"), located in Arlington, Virginia, close by
the United States Patent and Trademark Office ("USPTQ"), is the largest association of intellectual
property ("IP") practitioners in the United States. We have approximately 14,000 members from law
firms, government agencies, the judiciary, and academia, including many foreign members from
China and other countries.
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We commend State Administration for Industry & Commerce (SAIC) of the People’s Republic of
China on providing the public with the opportunity to comment on the recently-published Trademark
Review and Adjudication Rules (Vision for Public Comments). AIPLA appreciates the opportunity to
provide the attached comments on the Trademark Review and Adjudication Rules for SAIC's
consideration, and we hope this is a transparent and productive exchange of views on improving the
Trademark Review and Adjudication Rules in China to the benefit of all legitimate trademark rights
holders, domestic and foreign alike.
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If SAIC has any questions, requires further information, or wants to discuss AIPLA's comments, or
other trademark issues, please let us know.
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Sincerely,

Wayne Sobon
President
American Intellectual Property Law Association
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Attachment: AIPLA'S COMMENTS ON SAIC’'S TRADEMARK REVIEW AND ADJUDICATION
RULES (VERSION FOR PUBLIC COMMENTS)
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The Comparison Table between theCurrent Trademark Review and Adjudication Rules and theDraft for

Comment by SAIC
Trademark Review and AIPLA Coments AIPLA Comments
JmtE kot N e i Sy e ==E | 4 Sk 2% on 2014 Draft on 2014 Draft
2005 £EHUAT R b5 PF AL (il“;:leflthrifiem;ﬂl( RGZV:;:)‘; 2014 SEFRIFHAN LR Adjudication Rules Chiness Enlion)
an judication Rules ( ) D) (Draft for Comment)
B a0 Chapter1 General Provisions Bz a0 Chapter1 General Provisions Chapter 1
%R E (AR Articlel  These Rules are — % VG RTbR O Articles 1 To regulate the

FIE R AREEY  (BLF fFrpidry:) | formulated in accordance with the o f“, 38 (e ANRELFE py| trademark review and adjudication
F (b N\ I E i briksei 4 provisions of the Trademark Law of | gesky  ( pLU R RIFRE AR ﬂ] procedure, the Rules are formulated in

Wy (BUF RiRRSTiE %)) (v gy | the People's Republic of China (bt A LRI P bR S g accordancewith the provisions of the
s, A, (hereinafter, the "Trademark Law") By LR RSB [ Trademark Law of the People's
and the Implementing sl A Republic of China (hereinafter
Regulations for the "Trademark Law e referred to as the "Trademark Law")
of the People's Republic of China" and the Implementing Regulations for
(hereinafter, the "Implementing the "Trademark Lawof thePeople's
Regulations"). Republic of China" (hereinafter

referred to as "Implementing
Regulations").
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Article2 According to the
Trademark Law and its implementing
regulations, the Trademark Review
and Adjudication Board of the State
Administration for Industry and
Commerce (hereinafter, the "TRAB")
isresponsible for handling
thefollowing trademark review and
adjudication cases:

(1) Cases involving a
reexamination application filed
pursuant to Article 32 of the
Trademark Law due to dissatisfaction
with a decisionon dismissing a
trademark registration application
rendered by the Trademark Office of
the State Administration for Industry
and Commerce (hereinafter, the
"Trademark Office");

(2) Cases involving a
reexamination application filed
pursuant to Article 33 of the
Trademark Law due to dissatisfaction
with a decision on opposition
rendered by the Trademark Office;
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Article 2 According to the Trademark
Law and its implementing regulations,
the Trademark Review and
Adjudication Board of the State
Administration for Industry and
Commerce (hereinafter referred to as
"TRAB") is responsible for handling
the following trademark review and
adjudication cases:

(1) Cases involving a
reexamination application filed
pursuant to Article 34 of the
Trademark Law due to dissatisfaction
with a decisionon dismissing a
trademark registration application
rendered by theTrademark Office of
the State Administration for Industry
and Commerce (hereinafter referred
to as "Trademark Office");

(2) Cases involving a
reexamination application filed
pursuant to the third item in Article
35 of the Trademark Law due to
dissatisfaction with a decision
rejecting trademark registration
rendered bytheTrademark Office;

(3) Cases involving a request filed
pursuant to the first item of Article 44
an dthe first item of Article 45 in the
Trademark Law to announce
invalidation for a registered
trademark;
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(3) Cases involvinga request filed
pursuant to Article 41 of the
Trademark Law to cancel a
registered trademark by a ruling; and

(4) Cases involving a
reexamination application filed
pursuant to Article 49 of the
Trademark Law due to dissatisfaction
with a decisionon canceling or
maintaining a registered trademark
rendered by the Trademark Office
pursuantto Paragraph 1 of Article
41,or Article 44 or 45, of the
Trademark Law.
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(4) Cases involving a
reexamination application filed
pursuant to the second item of
Article 44 in the Trademar kLaw
due to dissatisfaction with a
decision on announcing
invalidation for a registered
trademark rendered by the
Trademark Office;

(5) Cases involving

a reexamination
application filed pursuant to Article

54 of the Trademark Law due to

dissatisfaction with a decision on

canceling or maintaining a

registered trademark rendered

by theTrademarkOffice.
During the trademark review

and adjudication procedure,
trademarks for which reexamination
is requested in Item (1) of the
preceding Article 2 are called
application trademarks, trademarks
for which reexamination is
requested in Item (2) are called
opposed trademarks, trademarks for
which invalidation announcement is
requested in Item (3) are called
disputable trademarks, and
trademarks for which reexamination
is requested in Item (4) and (5) are
called reexamined trademarks. In
the Rules, all trademarks mentioned
above are called reviewed
trademarks.
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documentary form, except where it
decides to conduct a public review
and adjudication pursuant to Article
33 of the Implementing Regulations.
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cases in documentary form, except
where it decides to conduct a normal
hearing pursuant to Article 63 of the
Implementing Regulations Detailed
methods for implementing an oral
hearing is separately formulated by
the TRAB.
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when an oral hearing will be
conducted. AIPLA respectfully
requests that the Draft be revised to
identify the circumstances in which
an oral hearing will be held.

It is unclear whether this relates
to the circumstances when an oral
hearing will be held or the procedures
when one is held.
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Article5  With respect to a
decision or ruling rendered by the
TRAB pursuant to the Trademark
Law, the Implementing Regulations,
and these Rules, the TRAB shall
notify the relevant party concerned in
writing of the same and state the
reasons for such decision or ruling.
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Article 5 With respect to a
decision or ruling rendered by the
TRAB pursuant to the Trademark Law,
thelmplementing Regulations, and the
Rules, the TRAB shall notify the
relevant party concerned in written
form or data message form and state
the reasons for such decision or ruling.
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It is unclear what forms of
communication are contemplated as
“data message form.” AIPLA
recommends that the Draft clarify
that the data message would be
through a formal electronic filing
system that would ensure adequate
notice.
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Article 6  Excep as
otherwise set forth in these Rules, the
TRAB shall implement the collegiate
system in hearing any trademark
dispute case, and a collegiate panel
composed of trademark adjudicators
shall be formed to conduct the
hearing.

Any such collegiate panel shall,
in their hearing of cases, apply the
principle of subordinating the
minority to the majority.
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Article 6 Except as otherwise set
forth in the Rules, the TRAB shall
implement the collegiate system in
hearing any trademark review and
adjudication case, and a collegiate
panel composed of at least three
(singular number) trademark
adjudicators shall beformed to conduct
the hearing.

Any such collegiate panel shall,
in their hearing of cases, apply the
principle of subordinating the minority
to the majority.
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AIPLA supports the Draft for
implementing a three-adjudicator
panel framework. The USPTO
Trademark Trial and Appeal Board
has employed a three-judge panel
system and submits that this system
helps foster greater uniformity and
consistent decision-making.
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Article7  Any application
filed by a party concerned or an
interested party pursuant to Article 9
of the Implementing Regulations for
the withdrawal by a trademark
adjudicator from the case in question
shall be in written form and
accompanied by a statement of the
reasons.
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Article 7 Any application filed
by a party concerned or an interested
party pursuant to Article 7 of the
Implementing Regulations for the
withdrawal by a trademark adjudicator
from the case in question shall be in
written form and accompanied by a
statement of the reasons.
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Article 8 During the course of
a trademark review and adjudication,
the parties concerned are entitled to
dispose of their trademark rights and
their rights relating to the trademark
review and adjudication pursuant to
the law. The parties may reach a
written settlement at their own
discretion, or the TRAB may conduct
a mediation, provided that the social
public interest and the rights of any
third party are taken into
consideration.

55 )\ SR AE AR PE H
B, MEAFRIEL>ECD 1
PR BURI 5 AR PR A O (AL
Mo fEAEmA S AR 2. 26
SRR T, 2 FAZN
AfLLEATEL AR DA T =k
B

W25 Nk SRR
Pk, BbRVEH R RS LA,
T DR e BE & E

?{é

Article 8 During thecourse of a
trademark review and adjudication, the
partiesconcerned are entitled to dispose
of their trademark rights and their
rightsr elating to the trademark review
and adjudication pursuant to the law.
On thepremise that the social public
interestand the rightsof any third party
are not affected, the parties may
reach reconciliation in written form
based on their own discretion or
mediation.

For a case on which parties
reach reconciliation, theTRAB shall
close the case or render a decision or
ruling.

REMRFHLERD,
RERF) KAZMER T XA
FER, EFIEAZRBETHR
BB AR . BRI
DEWBENAELTS EE, H
RF T 38 BB A B B Y 2 K75 7T R
ML AF B AR H. B
b, KBRS TA
FABWOER, BHRPHRERSNR
B 0T AR B B AL

ATIPLA notes that the Draft
removes public interest
considerations and permits the
parties to settle trademark disputes in
their sole discretion. Although
trademark issues rarely raise
substantial unfair competition issues,
it is nonetheless possible that public
interest may be affected by the terms
of a private settlement. AIPLA
recommends that the TRAB reserve
the right to approve the settlement on
public interest grounds.
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Article 9 To participate in the
activities involved in a trademark
review and adjudication, each party
to ajointly owned trademark shall
appoint a person to act as the party's
representative. If no representative
has been appointed, th eparty listed
as the first in the written application
for trademark registration or the
register of the trademark shall be the
representative. The participation by
such a representative in the review
and adjudication shall be effective as
to the party being represented;
however, change of a representative,
waiver of a request for review and
adjudication, or acknowledgement of
the other party'srequest for review
and adjudication must be subject to
the written authorization of the party
being represented.
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Article 9 When parties of a
jointly owned trademark participate in
the activities involved in a trademark
review and adjudication, the party
listed as the first in the written
application for trademark
registration or the register of the
trademark shall be the
representative. However, the parties
may change the representative in the
form of writte nauthorization.

Except the preceding situation,
each joint applicant of the
trademark review and adjudication
case shall appoint a person to act as
the party's representative.

The participation by such a
representative in the review and
adjudicationshallbeeffectiveasto
theparty being represented; however,
change of a representative, waiver of a
request for review and adjudication, or
acknowledgement of the other party's
request for review and adjudication
must be subject to the written
authorization of the party being
represented.

Documents sent from the TRAB
to a representative shall be deemed
to be sent toall parties being
represented.
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It is unclear why only one
representative will be notified under
the proposed draft. This procedure
may give one of the joint owners
undue influence over the proceedings
and prejudice the other joint
owner(s). Specifically, AIPLA
recommends that the TRAB continue
to deal directly with and notify the
representative of each joint owner.
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Article 10  To handle matters
related to trademark review and
adjudication, a foreign or foreign
enterprise, if having a habitual
residence or place of business in
China, may either entrust an
organization qualified to be a
trademark agency and recognized by
the State to act as the agent thereof or
handle the matters directly; if having
no habitual residence or place of
business in China, the foreign or
foreign enterprise shall entrust an
organization qualified to be a
trademark agency and recognized by
the State to act as the agent thereof.

In the event of a change to the
scope of agency authority,
termination of agency relationship, or
change of agent, the party concerned
or the agent shall promptly inform the
TRAB in writing.
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Article 10 To handle matters
related to trademark review and
adjudication, a foreigner or foreign
enterprise, if having a habitual
residence or place of business in
China,may either entrust a trademark
agency established in accordance
with the law toact as the agent
thereof or handle the matters
directly; ifhaving no habitual residence
or place ofbusiness in China, the
foreigner or foreign enterprise shall
entrust a trademark agency established
in accordance with the law to act as
the agent thereof.

sk

AR PR R A A T L ARG
R bR B AR AR, 4
NEGEACE R 2 SN 5T & 0
FRRIEH 22 Dl 2

Article10

In the event of a change to the
scope of agency authority,
termination of agency relationship,
or changeof agent, the party
concerned or the agent shall
promptly inform the TRAB in
writing.
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Article 11 In the event of a
change to the scope of agency
authority, termination of agency
relationship, or change of agent, the
party concerned shall promptly
inform theTRAB in written form.
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Article 11 A party concerned
and the agent thereof may apply for
access to the materials related to
their case.

ERRE I DN
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Article 12 A party concerned
and the agent thereof may apply for
access to the materials related to their
case.

Chapter II: Application and
Acceptance

Chapter II: Application and
Acceptance
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Articlel2  An application
for trademark review and
adjudication shall meet the
following conditions:

(1) The applicant must have the
legitimate subject qualification;

(2) The application is filed within
the statutory time limit;

(3) The application falls within
the scope of review and adjudication
of theTRAB;

(4) The written applicationand
related evidentiary materials that
conform to the relevant provisions
are submitted pursuant to the law;

(5) The specific request, factual
basis, and grounds are clearly stated
therein; and

(6) The review and adjudication
fee is paid pursuant to the law.
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Article 13 An application for
trademark review and adjudication
shall meet the following conditions:

(1) The applicant must have the
legitimate subject qualification;

(2) The application is filed within
the statutory time limit;

(3) The application falls within
the scope of review and adjudication
of the TRAB;

(4) The written application and
relevant materials that conform to the
relevant provisions are submitted
pursuant to the law;

(5) The specific request, facts,
reasons, and legal grounds are
clearly stated therein;

(6) The review and adjudication

fee is paid pursuant to the law.
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AIPLA does not support the
requirement that the reasons and legal
grounds for the request should be
specified because this appears to
require that the application plead the
basis with specificity, which is
inconsistent with the standards of
notice pleading that govern
comparable proceedings in many other
countries.
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Articlel3  Applying for a
trademark review and adjudication
shall be subject to submission of a
written application to the TRAB. If
one or more respondents are on the
application, the duplicates of the
application to be submitted shall be
in the same number as the number of
the respondents. If the trademark of
the applicant is to be assigned or
transferred, and an application has
been filed with the Trademark
Office for that purpose with the
approval yet to be granted and
publication yet to be made, the
applicant shall submit the relevant
supporting documents. If an
application for reexamination is filed
on the basis of a written decision or
ruling of the TrademarkOffice, the
application shall also be
accompanied by that decision or
ruling.
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Article 14 Applying for a
trademark review and adjudication
shall be subject to submission of a
written application to the TRAB. If
one or more respondents are on the
application, the duplicates of the
application to be submitted shal be in
the same number as the number of the
respondents. If the reviewed
trademark is to be assigned,
transferred, or changed, and an
application has been filed with the
Trademark Office for that purpose
with the approval yet to be granted
and publication yet to be made, the
party concerned shall submit the
relevant supporting documents. If an
application for reexamination is filed
on the basis of a written decision of
the Trademark Office, the application
shall also be accompanied by that
decision.
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following matters:

(1) Name, domicile, mailing address,
contact person, and contact phone
number of the applicant,and the
name and domicile of the
respondent(s), if any, shall be
specified therein, accompanied by
specifying, if a trademark agency is
entrusted to handle the matters
related to trademark review and
adjudication, the name, mailing
address, contact person, and the
contact phone number of the
trademark agency;

(2) Name of the disputed
trademark and its application
number or preliminary approval
number, its registration number, and
the issue number of the Trademark
Gazette in which the trademark is
published; and

(3) Specific request, facts,
grounds, and legal basis for the
review and adjudication.
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following matters:

(1) Name, mailing address, contact
person, and contact phone number of
the applicant. The name and address
of the respondent(s), if any, shall be
specified therein. If a trademark
agency is entrusted to handle the
matters related to trademark review
and adjudication, the name, address,
contact person, and the contact phone
number of thet rademark agency shall
be specified;

(2) Name of the reviewed
trademark and its application
number or preliminary approval
number, its registration number, and
the issue number of the Trademark
Gazette in which the trademark is
published;

(3) Specific request, facts, reasons,
and legal grounds for the review and
adjudication.
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Article 15 If an
application for trademark review
and adjudication does not meet the
conditions set forth in Item (1), (2),
or (3) of Article 12 of these
Rules, the TRAB shall not accept the
application and shall notify the
applicant in writing, with the
reasons for such non-acceptance
stated in the notification.
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Article 16 If an application for
trademark review and adjudication
does not meet the conditions setforth
in Item (1), (2), (3), or (6) of Article
13 of the Rules, the TRAB shall not
accept the application and shall notify
the applicant in written form, with
the reasons for such non-acceptance
stated in the notification.
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Article 16 If an application
for trademark review and
adjudication does not meet the
conditions set forth in Item (4), (5),
or (6) of Article 12 of these Rules,
or if the relevant supporting
documents are not submitted in
accordance with the Implementing
Regulations and these Rules, the
TRAB shall issue to the applicant a
notificationon making a supplement
and/or correction, ordering the
applicant to make a supplement
and/or correction within 30 days of
the receipt of the notification.

If the application still does not
conform to the relevant provisions
after having been supplemented
and/orcorrected, the TRAB shall not
accept the application and shall
notify the applicant in writing, with
the reasons for such non-acceptance
stated in the notification. Failure to
make a supplement and/or correction
within the time limit shall, pursuant
to Article 30of the Implementing
Regulations, be deemed as the
applicant's withdrawal of the
application, in which case the TRAB
shall notify the applicant in writing.
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Article 17 If an application for
trademark review and adjudication
does not meett heconditions set forth
in Item (4) or (5) of Article 13 of the
Rules, or if the relevant supporting
documents are not submitted in
accordance with the Implementing
Regulations and the Rules, or in
other situations that require a
supplement and/or correction, the
TRAB shall issue to the applicant a
notification on making a supplement
and/or correction, ordering the
applicant to make a supplement
and/or correction within 15 days of
receiving the notification.

If the application still does not
conform to the relevant provisions
after having been supplemented
and/or corrected, theTRAB shall not
accept the application and shall notify
the applicant in written form, with
the reasons for such non-acceptance
stated in the notification. Failure to
make a supplement and/or
correction within the time limit
shall, pursuant to Article 60 of the
Implementing Regulations, be
deemed as the applicant's withdrawal
of the application, in which case the
TRAB shall notify the applicant in
written form.
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AIPLA is concerned that the
specification of the ‘“reasons’ and
“legal grounds” for registration under
Article 13 may be used as a basis to
deny registration without formally
examining the application and
recommends that removal of these
further requirements be deleted.

In addition, the 15-day response
time may impose an undue burden on
foreign applicants. Typically Chinese
counsel will need to communicate the
action, provide a translation and
discuss the action with the foreign
client. ATPLA is concerned that the 15-
day period may not provide adequate
time for a considered response.
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Article 17 Ifan
applicationfor trademark review and
adjudication is determined, through
examination, as meeting the
conditions for acceptance, the TRAB
shall issue a written Acceptance
Notice to the applicant within 30
days.
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Article 18 If an application for
trademark review and adjudication is
determined, through examination, as
meeting the conditions for
acceptance, theTRAB shall issue a
written Acceptance Notice to the
applicant in time.
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AIPLA notes that this action was
formerly issued within 30 days. By
eliminating this 30 day time period, it is
unclear when the action will be issued.
AIPLA recommends that the 30 day
time frame be restored because it
ensures greater administrative
regularity.
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Articlel8  An application for
trademark review and adjudication
that has been accepted by the TRAB
shall be regarded as not satisfying the
conditions for acceptance and be
dismissed pursuant to Article 30 of
the Implementing Regulations, if the
application falls under any of the
following circumstances:

(1) It is for arulingon a
trademark on which an opposition
has been filed and a previous ruling
has been rendered prior to the
approval of the registration of that
trademark, with the same facts
and grounds as the basis, thereby
1| violating Article 42 of the
Trademark Law;

(2) It is for a review and
adjudication on a trademark on
which a previous application for
review and adjudication has been
withdrawn by theapplicant, with the
same facts and grounds as the basis,
thereby violating Article 35 of the
Implementing Regulations;

(3) It is for a review and
adjudication after the TRAB has
made a ruling or decision on a
previous application, with the
same facts and grounds as the basis,
thereby violating Article 35 of the
Implementing Regulations; or
(4) It falls under any other
circumstance where the conditions
for acceptance are not satisfied.

TheTRAB shall, in the case of
dismissing an application for review
and adjudication, notify the
applicant in writing and state the
reasons for such dismissal.
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Article 19 An application for
trademark review and adjudication
that has been accepted by the TRAB
shall be regarded as not satisfying the
conditions for acceptance and be
dismissed pursuant to Article 60 of
the Implementing Regulations, if the
application falls under any of the
following circumstances:

(1) It is for a review and
adjudication on a trademark on which
a previous application for review and
adjudication has been withdrawn by
the applicant, with the same facts and
reasons as the basis, thereby violating
Article 65 of the Implementing
Regulations;

(2) It is for a review and
adjudication after the TRAB has
made a ruling or decision on a
previous application, with the same
facts and reasons as the basis, thereby
violating Article 65 of the
Implementing Regulations;

(3) It falls unde rany other
circumstance where the conditions for
acceptance are not satisfied.

For trademark registration
applications that are approved
during the review after being
previously rejected, the request for
announcing invalidation of the
trademark is not restricted by Item
(2) of Article 19.

The TRAB shall, in the case of

dismissing an application for review

and adjudication, notify the applicant in

written form and state the reasons for
such dismissal.
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AIPLA is concerned that the

additional language added by the Draft

is unclear as to what the effect of the
provision is intended to be.
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Article 23 A written application
for trademark review and

Article 20 When parties
concerned participate in the review

AIPLA notes that the original
provision provided an opportunity to
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adjudication and the related
evidentiary materials shall be
prepared and submitted pursuant to
the specified format and
requirements. In theevent of failure
to do so, the TRAB shall notify the
applicant to make a supplement
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and adjudication activities, the
duplicates of written applications,
statements of reply, examination
comments, and evidentiary
materials to be submitted shall be
in the same number as that of the
opposite parties concerned.
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cure deficiencies. The Draft, however,
removes this cure period. Specifically,

the Draft provides that the application

will not be accepted if: (1) the
application does not conform; or (2)

still does not conform after having been

supplemented or corrected. As
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and/or correction, instructing the
applicant to make the supplement
and/or correction within 30 days of
the receipt of the notification. If the
application or materials still donot
conform with the relevant
requirements after being
supplemented and/or corrected, or
the applicant fails to make the
supplement and/or correction
within the time limit, Paragraph 2 of
Article 16 of these Rules shall apply.

Content in the duplicate shall be the
same as that in the original version.
If the application does not conform
to the aforesaid provisions, or if the
application still does not conform to
the provisions after having been
supplemented and/or corrected, the
TRAB, in accordance with
provisions of the second item in
Article 17, shall not accept the
application or deem that relevant
materials are not submitted.

presently worded, the application could
be rejected without giving the applicant
an opportunity to amend or
supplement. AIPLA requests that this
provision be amended to make clear
that the applicant is given an
opportunity to supplement or correct
the application. Particularly with
respect to foreign applicants, the ability
to cure deficient filings may be critical.
AIPLA respectfully requests that the
Draft restore the original cure
provisions because it may be needed by
applicants to prevent loss of rights.

TEALTR
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respondent under an application for
review and adjudication the TRAB
shall, after accepting the application,
promptly serve the duplicate of the
written application and the relevant
evidentiary materials on the
respondent and instruct the
respondent to submit a statement of
reply to the TRAB within 30 days of
receiving the duplicate of the
application, and to submit the
duplicates of the reply in the same
number as the number of the
applicants. If the statement of reply
is not submitted when the time limit
expires or the submission of the
statement of reply exceeds the time
limit, the reply shall be deemed to
have been waived.
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respondent under an application for
review and adjudication, the TRAB
shall, after accepting the application,
promptly deliver the duplicate of the
written application and the relevant
evidentiary materials to the
respondent.The respondent shall
submit a statement of reply and its
duplicates to the TRAB within 30
days of receiving the duplicate of the
application. In case that the
statement of reply is not submitted
within time limit, trade mark
review and adjudication conducted
by theTRAB will not be affected.
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There may be many reasons why a

respondent may not submit a reply and

AIPLA respectfully submits that

Respondent’s substantive rights should

not be adversely affected by their
failure to do so.
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Article 21 When an applicant
submits a written application or a
respondent submits a statement of
reply, the applicant or respondent
shall also submit a valid certificate
that is capable of proving the
identity thereof. The name of the
applicant or respondent shall be the
same as that on the submitted
identity certificate.

In the event of a change in items
such as the name and domicile of a
party concerned, the party shall
furnish the relevant supporting
documents.

Article 23
A statement of reply for trademark
review and adjudication and the
relevant evidentiary materials shall
be prepared and submitted pursuant
to the specified format and
requirements. In the event of failure
to doso, the TRAB shall notify the
respondent to make a supplement
and/or correction, instructing the
respondent to make the supplement
and/or correction within 30 days of
the receipt of the notification. If the
reply or materials still do not
conform with the relevant
requirements after being
supplemented and/or corrected,
ortherespondent fails to make the
supplement and/or correction within
the time limit, the review and
adjudication of the TRAB will not be
affected.
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Article 22 To participate in the
reply, the respondent shall have the
legitimate subject qualification.

The statement of reply to the
trademark review and adjudication
and relevant evidentiary materials
shall be filled andprovided in the
specified form at and according to
requirements.

Insituations that does not
conform to provisions of the
preceding item or in other
situations that require a
supplement and/or correction, the
TRAB shall issue to the respondent a
notification on making a supplement
and/orcorrection, ordering the
respondent to make a supplement
and/or correction within 15 days of
receiving the notification. If the reply
still does not conform to the
provisions after having been
supplemented and/or corrected or a
supplement and/or correction is not
conducted within the time limit, the
TRAB shall deem that the
respondent does not submit the
statement of reply. The review and
adjudication is not affected.
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For the reasons stated above with
respect to Article 21, AIPLA endorses
the comparable changes in this Article.
Nonetheless, the provision of a 15 day
period does not allow adequate time for
foreign applicants. AIPLA respectfully
requests that this 15 day time limit be
enlarged to 30 days to permit adequate
time for Chinese counsel to
communicate and confer with foreign
counsel and their clients.
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submits any relevant evidentiary
material as a supplement after
filing an application for review and
adjudication or submitting a reply,
the party shall declare the same in
the written application or statement
of reply, and shall, within three
months of submitting the
application or reply, submit the
evidentiary materials in the same
number of copies as the number of
the application or reply. Failure to
include the said declaration in the
written application or statement of
reply and failure to submit the said
evidentiary material within the time
limits shall both be deemed a waiver
to submit any evidentiary material as
a supplement, except whereany
evidence is formed based on new
facts after the expiration of the time
limit or there truly is any other
justification.

With respect to any evidentiary
material submitted by the party
concerned, if there is an opposite
party concerned thereunder, the
TRAB shall deliver the evidentiary
material to that opposite party and
instruct the party to conduct the
examination of the evidence within a
specified time limit.
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submits any relevant evidentiary
material as a supplement after filing
an application for review and
adjudication or submitting a reply,
the party shall declare the same in the
written application or statement of
reply, andshall, within 30 days of
submitting the application or reply,
submit all materials at one time.
Failure to include the said declaration
in the written application or statement
of reply and failure to submit the said
evidentiary material within the time
limit shall both be deemed a waiver to
submit any evidentiary material as a
supplement. However, any evidence
submitted is formed based on new
facts after the expiration of the time
limitor there truly is any other
justification may be trusted by
theTRAB after examination.

With respect to any evidentiary
Material submitted by the party
concerned, if there is an opposite
party concerned thereunder, the
TRAB shall deliver the duplicate of
the evidentiary material to the
opposite party. The party shall
conduct the examination of the
evidence within 30 days of receiving
the duplicate of the evidentiary
material.
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justification requirement added by the

draft. AIPLA respectfully requests that
the draft include some standard for the

TRAB to determine whether the late
submission of evidence was justified,
such as for good cause shown.
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Article 22 With respect to the
evidentiary materials submitted by
a party concerned, the party shall
classify and number each of them,
produce a table of contents thereof,
provide a brief description of the
source thereof and the specific facts
that they support, and affix signature
and seal thereto.

The TRAB shall, after receiving
the evidentiary materials submitted
by the party, verify the materials
against the table of contents;
additionally, the person who handles
the matter shall affix his/her
signature to the return receipt as
acknowledgment of receipt and
indicate the submission date therein.
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Article 24 With respect
evidentiary materials submitted by a
party concerned, the party shall
classify and number each of them,
produce a table of contents thereof,
provide a brief description of the
source thereof and the specific facts
to be proved, and affix signature and
seal thereto.

The TRAB shall, after receiving
the evidentiary materials submitted by
the party, verify the materials against
the table of contents; additionally, the
person who handles the matter shall
affix his/her signature to the return
receipt as acknowledgment of receipt
and indicate the submission date
therein.
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Article 25 When the name or
mailing address of a party
concerned is changed, the party
concerned shall notify the TRAB of
the change in time as well as
provide the relevant supporting
documents.

1.
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AIPLA endorses the requirement
that change of name or address should
be timely filed. In order to make the
requirement clearer, AIPLA
respectfully requests that the change be
filed within 30 days because this will
provide a more objective and definite
standard during the procedure of
trademark review and adjudication.
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LAGE S . can be heard, the TRAB may
consider the assignee or heir as the
party concerned and render a
decisionor ruling. If the applicant
loses the subject qualification for
review and adjudication because
the relevant subject status is not
declared in writing, the TRAB
shall, in accordance with provisions
in Article 19 of the Rules,
dismiss the application for review
and adjudication, or shall, in
accordance with provisions in
Article 30 of the Rules, close the
case.
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review and adjudication cases by the
TRAB shall be conducted by a
collegiate panel that it has formed.
The number of rademark adjudicators
composing a collegiate panel shall be
an odd number not less than three.
However, the review and
adjudication may be conducted solely
by one trademark adjudicator if the
case falls within any of the
following circumstances:

(1) The exclusiveright to use, or
pre-existing right to,the trademark
cited in a decision on dismissal or
ruling on opposition rendered by the
Trademark Office has already
ceased to exist at the time of the
review and adjudication of the
trademark;

(2) The exclusive right to use a
trademark has already ceased to
exist at the time of filing of a request
to cancel that trademark by a ruling;
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review and adjudication cases by the
TRAB shall follow the panel
discussion system. However, the
review and adjudication may be
conducted solely by one trademark
adjudicator if the case falls within
any of the following circumstances:
(1) The right conflict has already
ceased to exist at thetime of the
review and adjudication of the pre-
existing trademark right conflict
case specified in Article 30 and 31 of
the Trademark Law;

(2) The exclusive right to use a
trademark ha salready ceased to exist
at the time of filing of a request to
revoke the trademark or announce
that the trademarkis invalid;

(3) The case shall be closed
according to Article 30 of the
Rules;

(4) Other cases where review and

Adjudication may be conducted
solely by one adjudicator.
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adjudication system implemented by
the Draft and recommends that it be
employed in all cases because it fosters
consistency and uniformity in decision-
making. For these reasons, AIPLA
respectfully requests that the
provisions relating to sole adjudicator
decision be replaced with panel
adjudication in the Draft.
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(3) The ownership of the
trademark cited in a decision on
dismissal rendered by the Trademark
Office is vested in the applicant,
which dismissal is due to the
applicant's failure to complete the
formalities for change with the
Trademark Office in a timely
manner, and thereafter the applicant
has applied to the Trademark Office
for going through such formalities
and has completed them at the time
of the review and adjudication;

(4) With respect to a trademark
under anearlier application for
registration filed by another or a
trademark registered by another at
an earlier time, which is cited in a
decision on dismissal rendered by
the Trademark Office, the transfer of
the trademark has been approved,
through verification, at the time of
the review and adjudication; or

(5) Other cases where review and
adjudication may be conducted
solely by one adjudicator.
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Article 25  If a party concerned or
an interested party applies, pursuant
to Article 9 of the Implementing
Regulations and Article 7 of these
Rules, to request a withdrawal by a
trademark adjudicator from the case,
the trademark adjudicator whose
withdrawal is requested shall
suspend his/her participation in the
hearing of the case before the TRAB
renders a decision on whether or not
he/she shall withdraw from thecase.

Where the TRAB receives, after
rendering a decision or ruling, a
withdrawal application filed by a
party concerned or an interested
party, the validity of the decision or
ruling on th review and adjudication
shall not be affected. However, if
there truly exists any circumstance
that requires the withdrawal by an
adjudicator from a case, the TRAB
shall handle the matter pursuant to
the law.
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Article 28 If a party concerned or an
interested party applies, pursuant to
Article 7 of the Implementing
Regulations and Article 7 of the
Rules, to request a withdrawal by a
trademark adjudicator from the case,
the trademark adjudicator whose
withdrawal is requested shall suspend
his/her participation in the hearing of
the case before the TRAB renders a
decision on whether or not he/she
shall withdraw from the case.

Where theTRAB receives, after
rendering a decision or ruling, a
withdrawal application filed by a
party concerned or an interested party,
the validity of the decision or ruling
on the review and adjudication shall
not be affected.

However, if there truly is any
circumstance that requires the
withdrawal by an adjudicator from a
case, theTRAB shall handle the
matter pursuant to the law.
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Article 26 Within seven days
of receiving a withdrawal
application filed by a party
concerned, the TRAB shall render a
written decision and notify the
applicant in writing. If the applicant
is dissatisfied with the decision of
the TRAB on refusal to withdraw,
the applicant may, within three days
of receiving the decision, apply for a
one-time reconsideration. During the
reconsideration, the trademark
adjudicator whose withdrawal is
requested shall not cease his/her
participation in the hearing of the
case concerned. The TRAB shall
render its decision on
reconsideration within three days,
and shal Inotify the applicant in
writing.
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Article 29 When hearing
trademark review and adjudication
cases, TRAB shall pursuant to
Article 54, 55, 56, 57, and 58 of the
Implementing Regulations.
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Article27  When hearing a
reexamination case involving
dissatisfaction with a decision on
dismissing a trademark registration
application rendered by the
Trademark Office, the TRAB shall,
in addition to applying Article 10,
Article 11, Article 12, and
Paragraphlof Article 16 o fthe
Trademark Law, also conduct the
review and adjudication on the
dismissal decision of the Trademark
Office, the facts, grounds, andr
equest for the applicant's
reexamination application, and the
status of the facts at the time of the
review and adjudication. The TRAB
shall listen to the applicant's
opinions before rendering a decision
on reexamination pursuant to the
aforesaid provisions of this Article.

B RREE B
SRR RS RE I 8
HRM, RS HFENL A
WAERMTE, Wk
fFir.

Article 28 When hearing a
reexamination case involving
dissatisfaction with a decision on
opposition rendered by the
Trademark Office, the TRAB shall
conduct the review and adjudication
on the facts, grounds, and request for
the reexamination application and
reply of the party concerned.
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Article 29 When hearing a
case involving a request filed
pursuant to Article 41of the
Trademark Law to cancel a
registered trademark by aruling, the
TRAB shall conduct the review and
adjudication on the facts, grounds,
and request for the application and
reply of the party concerned.
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Article 30 When hearing a
reexamination case involving
dissatisfaction with a decision on
cancelling a registered trademark
rendered by the Trademark Office
pursuant to Paragraphl of Article
41 of the Trademark Law, the TRAB
shall conduct the review and
adjudication on the decision of the
Trademark Office and the facts,
grounds, and request for the
reexamination application of the
party concerned.

When hearing a case of
reexamination on a dissatisfaction
with a decisionon cancelling or
maintaining a registered trademark
rendered by the Trademark Office
pursuant to Articles 44 and 45 of
the Trademark Law, theTRAB shall
conduct the review and adjudication
on the facts, grounds, and
application of law based on which
the Trademark Office renders its
decision on cancelling or
maintaining the registered
trademark,except where the party
concerned in the case of
reexamination for which the party
applies pursuant to Item (4) of
Article 44 of the Trademark Law
needs to submit supplementary
evidence with a justification.
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Article 31
assignment or transfer of any
trademark right of a party concerned
during the course of a trademark
review and adjudication, the
assignor heir shall, in a timely
manner, declare the assign/heir
status thereof in writing, and shall
participate in the subsequent review
and adjudication procedures and
accordingly bear the consequences
of the review and adjudication.

In the event of
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Article 32  Under any of the
following circumstances, the review
and adjudication shall terminate:

(1) The applicant dies or
terminates either without a successor
or with a successor waiving the right
of review and adjudication;

(2) The applicant withdraws the
review and adjudication application;

(3) The parties concerned reach
a settlement on their own or reach an
agreement through mediation of the
TRAB;

(4)Any other circumstance under
which the review and adjudication
shall terminate.

Where the review and
adjudication terminates, the TRAB
shall close the case and notify the
relevant parties concerned in
writing, accompanied by a statement
of the reasons.
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Article 30 Under any of the
following circumstances, the review
and adjudication shall terminate and
cases shall be closed:

(1) The applicant dies or terminates
either without a successor or with a
successor waiving the right of review

and adjudication;
(2) The applicant withdraws the

review and adjudication application;

(3)The parties concerned reach a
settlement on their own or reach an
agreement through mediation and
the case can be closed;

(4) Any other circumstance under
which the review and adjudication
shall terminate.

The TRAB shall close the case
and notify the relevant parties
concerned in writing, accompanied by
a statement of the reasons.
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AIPLA commends the deference to
settlement by the parties but because
public interest concerns may be
affected, encourages the TRAB to
reserve authority to review and
approve settlement agreements to
ensure that they are consistent with the
public interest.
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record. After a case isclosed through
After a case isclosed through hearing, the TRAB shall render its
hearing, theTRAB shall render its decision or ruling pursuant to the law.
decision or rulin gpursuant to the
law.
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(2) Facts, grounds, and
applicable legal basis for the
decision or ruling;

(3) Conclusion of the decision or
ruling;

(4) Subsequent procedures and
time limit for selection by the parties
concerned; and

(5) Date onwhich the decision or
ruling is rendered.

Thedecision or ruling shall be
affixed with the signatures of the
membersof the collegiate panel and
the seal of the TRAB.
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(2) Facts, grounds, andapplicable
legal basis for the decision or ruling;

(3) Conclusion of the decision or
ruling;

(4) Subsequent procedures and
time limit for selection by the parties
concerned;

(5) Date on which the decision or
rulingis rendered.

The decision or ruling shall be
affixed with the signatures of the
members of the collegiate panel and
the seal of the TRAB.

further support principled decisions
based on a rule of law.
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concerned is dissatisfied with a
decision or ruling rendered by the
TRAB and files a lawsuit with a
people's court, the party shall, either
simultaneously when delivering a
statement of claim or, at the latest,
within 15days of the delivery,
submit a duplicate of the statement
of claim to theTRAB or otherwise
inform the TRAB in writing.

Within 60 days of the delivery of
a decision or ruling rendered by the
TRAB, if the TRAB receives no
information on a lawsuit concerning
that decision or ruling from the
relevant people's court or the parties
concerned in the case, the parties
shall be deemed to have not filed
any lawsuit with a court, and the
decision or ruling shall be
transferred to the Trademark Office
for enforcement.
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concerned is dissatisfied with a
decision or ruling rendered by the
TRAB and files a lawsuit with a
people's court, the party shall, either
simultaneously when delivering a
statement of claim or, at the latest,
within 15 days of the delivery, submit
a duplicate of the statement of claim
to the TRAB or otherwise inform the
TRAB with the lawsuit in writing.
In addition to the decision of
preliminary approval or
registration approval rendered by
theTRAB, within 4 months of the
delivery of a decision or ruling
rendered by theTRAB, if the TRAB
receives no notice of appearance
from the people's court, the decision
or ruling shall betransferred to the
Trademark Office for enforcement.
Within 4months of a duplicate
of the statement of claim or written
notice of indictment received by
theTRAB from the party
concerned, if the TRAB receives no
notice of appearance from the
people's court, relevant decision or
ruling shall be transferred to the
Trademark Office for enforcement.
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requirement that the TRAB be
informed of any lawsuit involving the
mark. Nonetheless, AIPLA respectfully
submits that because the Draft
contemplates that enforcement will be
cordinated between the TRAB and the
People’s Court, the People’s Court is in
the best position to inform the TRAB
directly of the pendency of any such
lawsuit as well as any decision. AIPLA
requests that the Draft be amended to
require that the People’s Courts
inform the TRAB directly of the
pendency of any lawsuit involving a
trademark that is or has been the
subject of TRAB proceedings.
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Article 34 In the
administrative litigation procedure
of the first instance, if decision,
rulingof facts, and applicable laws
change due to the fact that the pre-
existing right to use the trademark
cited in a decision or ruling on the
trademark review and adjudication
ceased to exist, and the accuser
withdraws his/her lawsuit, the
TRAB may withdraw the original
decisionor ruling and render new
decision or ruling on the
trademark reviewand adjudication
according to the new fact.

After the decision or ruling on
the trademark reviewand
adjudication is delivered to the
party concerned, if the TRAB finds
spelling mistakes and other minor
errors that do not make much
difference, the TRAB may send a
correction notice to the interested
parties for error correction.
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AIPLA supports the Draft for
seeking to coordinate and ensure

consistency between enforcement in the

People’s Court and the TRAB’s

decision. AIPLA encourages the TRAB
to ensure consistency of enforcement so

that there is no conflict between
administrative and judicial
enforcement of the same mark.
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Article 35 If the decision or
ruling on the trademark review and
adjudication is canceled by the
people's court, the TRAB shall
form a new collegiate panel to hear
the case in time and render new
decision or ruling.

In the retrial procedure, the
TRAB will not include the new
review and adjudication request
and legal basis rendered by the
party concerned in the scope of
retrial; supplementary evidence
submitted bythe partyconcerned
which may affect the trial result
may be accepted and shall be sent
to the opposite party for
cross-examination if the opposite
party exists.
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Because consistency in
enforcement is critical to predictable
legal rights, AIPLA supports the
review of the decision by the TRAB. As
noted above, inconsistency of decisions
between the People’s Court and the
TRAB undermines public confidence in
the predictability and fairness of the
legal system.

AIPLA recognizes that the Draft
permits retrial of the issues, including
the introduction of additional evidence
by the TRAB. AIPLA encourages the
Draft to employ additional procedures
to ensure consistency in adjudication
between the TRAB and the People’s
Court and not merely that the TRAB
review its decision. For example, a
showing of good cause may be imposed
for introducing evidence that was
available to the party at the time of the
adjudication by the People’s Court but
not introduced in the lawsuit.
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Article 36  As requested or
actually needed by a party
concerned, the TRAB may decide to
conduct a public review and
adjudication for a review and
adjudication application.
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Article 37 Where a party
concerned requests a public review
and adjudication, the party shall
state the specific reasons for the
necessity of conducting such a
public review and adjudication.
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Article 38 If the applicant
requests a public review and
adjudication, the applicant shall file
a written request to the TRAB
within 15 days of receiving the
duplicate of the respondent's
statement of reply; if the respondent
requests a public review and
adjudication, the respondent shall
file the request simultaneously when
submitting the statement of reply
or the related supplementary
evidence to the TRAB.
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RIER bR PP 22 A2 31T M
iE o

Article 39 The specific
procedures for public review and
adjudication shall be separately
formulated by the TRAB.
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ChapterIV:Rules on Evidence

55 DY F LR AL

ChapterIV Rules on Evidence
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the fact. 01, Mo HHE AN the TRAB deems it necessary.
Where a party concerned entrusts Where a party concerned entrusts an
an agent to participate in a review agent to participate in a review and
and adjudication, the agent's adjudication, the agent's
acknowledgement shall be deemed acknowledgement shall be deemed
that party's acknowledgement, that party'sacknowledgement, except
except where the acknowledgement where the acknowledgement by an
by an agent that is not subject to agent that is not subject to special
special authorization directly results authorization directly results in the
in the acknowledgement of the other acknowledgement of the other party's
party'sreview and adjudication review and adjudication review.
review. Where the entrusting party is Where the entrusting party is present,
present, the party's failure to express the party'sfailure to express any
any objection to the agent's objection to the agent's
acknowledgement shall be deemed acknowledgement shall be deemed

the party's acknowledgement. the party's acknowledgement.
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to establish the following facts:

(1) Facts that are commonly
known to the public;

(2) Facts that are inferred on
the basis of statutory provisions;

(3) Facts that have been duly
established pursuant to the law;

(4) Facts that are inferred on
the basis of the rules of day-to-day
living experiences; and

(5) Other factsof which
establishment by presenting proof is
not required pursuant to the law,

unless a party concerned has
evidence to th econtrary that is
sufficient to refute the said facts.
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establish the followingfacts:

(1) Facts that are commonly known
to the public;

(2) Nature laws and theorem;

(3) Facts that are inferred based on
statutory provisions or known facts
and routine experience and
principles;

(4) The facts confirmed by the
judgments with legal effect of the
people's courts;

(5) The facts confirmed by the
awards with legal effect of the
arbitration organization;

(6) The facts proved by the
effective notarial documents.
Unless a party concerned has
Evidence to thecontrary that is
sufficient to refute the said facts in
the preceding Item (1), (2), (3), (4),
(5), and (6).
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standards because it encourages
consistency and uniformity in decision-
making. The reference to theorem,
however, is unclear. If the reference is
to a mathematical theorem that
isgenerally accepted in the scientific
community, the inclusion of theorem is
consistent with laws of nature. If it
indicates a theory that is unproven,
AIPLA recommends that this term be
deleted.
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Article 42 Any documentary
evidence submitted by a party
concerned to the TRAB shall be
accompanied by the original
documents, including the original
version, original, and duplicate.
Where it is difficult for the party to
provide the original documents, a
corresponding photocopy, photo, or
excerpt version may be provided
instead. In the event of providing a
reproduction, photocopy, or
transcription of any original
documentary evidence that is under
the custody of a relevant authority,
the sourceshall be indicated therein
and the sealof that authority shall be
affixed thereto upon authentication
by the authority.

Any physicalevidence submitted by
a party concerned to theTRAB shall
be the original object. Where it is
difficult for the party to provide the
original object, a corresponding
reproduction, or other evidence such
as a photo or video demonstrating
the said physical evidence, may be
provided instead. Where the original
object is an object of variety in a
relatively large quantity, a part
thereof may be provided instead.
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Article 38 Any documentary
evidence submitted by a party
concerned to theTRAB shall be
accompanied by the original
documents, including the original
version, original, and duplicate.
Where it is difficult for the party to
provide the original documents, a
corresponding photocopy, photo, or
excerpt version may be provided
instead. In the event ofproviding a
reproduction, photocopy, or
transcription of any original
documentary evidence that is under

the custody of a relevant authority, the

source shall be indicated therein and
the seal of that authority shall be
affixed thereto upon authentication by
the authority.

Any physical evidence submitted

by apartyconcernedtothe TRAB shall
be the original object. Where it is
difficult for th eparty to provide the
original object, a corresponding
reproduction, or other evidence such
as a photo or video demonstrating
the said physical evidence, may be
provided instead. Where the original
object is an object ofvariety in a

relatively large quantity, a part thereof

may be provided instead.
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AIPLA supports the Draft for
including video evidence, maintaining
contemporaneous the evidentiary
standards.
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Where a party concerned has Where a party concerned has
doubt over the reproduction, photo, doubt over the reproduction, photo,
etc., of any documentary evidence or video, etc. of any documentary
physical evidence submitted by the evidence or physical evidence
other party concerned and has submitted by the other party
evidence in support of the doubt, or concerned and has evidence in
the TRAB deems it necessary, the supportof the doubt, or the TRAB
challenged party shall provide or deems I tnecessary, the challenged
present the original or a notarized party shallprovide or present the
photocopy ofthe relevant evidence. original or a notarized photocopy of
the relevant evidence.
Bl R Sk T T 7 Article 43 Where any e NI = YN Article 39 Where any evidence EBEAREN ST, (ERER AIPLA expresses its concern that

PR 2 A S RRAE RS R AEh 4
NI HEGUESME R, B0 £
s W BEMNKIES, Xt
DIk Y NS NPT O R G A e
PSEH A MRS SCRe i, B
FRRVEH 22 AL B, R
R AEA SSHILE 73 BEAR B
HIPASTIRINTIES B

evidence submitted by a party
concerned to theTRAB originates
outside the territory of the People's
Republic of China or from the Hong
Kong, Macau, or Taiwan regions,
and the other party concerned has
doubt over the authenticity of the
evidence and has evidence in
support of the doubt, or the TRAB
deems it necessary, the
corresponding notarization and
authentication formalities shall be
gone through in accordance with the
relevant provisions.
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submitted by a party concerned to the
TRAB originates outside the territory
of the People's Republic of China or
from the Hong Kong, Macau, or
Taiwan regions, and the other party
concerned has doubt over the
authenticity of theevidence and has
evidence in support of the doubt, or
theTRAB deems it necessary, the
corresponding notarization and
authentication formalities shall be
gone through in accordance with the
relevant provisions.

) ANEE T ESURSMNE BE SR A E B
AREE. EXRERRFRHBER, Xk
KR E B A RIER, T HiA 2 HI 55 E BRI
UEfR e . SRE AR BIRREA
SR AL AT BAESE T 55 B
BSEHATINGE, AR BB ERIEE R R
FHPEBR MEBRINERF, BEREF
FEMALRFIEENTEE, T
INUESE R I H KIS -

the Draft treats evidence originating
outside the territory of China as
inherently suspect. This presumption
is, in AIPLA’s view, unjustified and
undermines international evidentiary
standards. AIPLA encourages the
drafters to permit proof of facts
originating outside of China through
any competent evidence, without
expressly requiring that the proponent
of the evidence undertake time-
consuming and tedious legalization
procedures because such procedures do
not enhance the reliability of the
evidence and increase the proponent’s
costs.
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Article 44 If any documentary
evidence or explanatory material
ubmitted by a party concerned to the
TRAB is in a foreign language, the
Chinese translation shall be attached
thereto. If the party that has
submitted any evidence in a foreign
language fails to submit the Chinese
translation thereof, such evidence in
a foreign language shall be deemed
to have not been submitted.

If the other party concerned raises an
objection against the specific content
of the Chinese translation, the
Chinese translation of the portion
under objection shall be submitted.
When necessary, an organization
mutuallyaccepted by theparties
concerned may been trusted to
render a translation of the entire
document, or of the portion to be
used, or of the portion under
objection.

If the parties concerned fail to
reach an agreement on the
entrustment for translation, the
TRAB may designate a professional
translation agency to translate the
entire document, the portion to be
used, or the portion under objection.
The two parties shall each bear 50%
of the costs incurred for theentrusted
translation. The refusal of either
party to pay the translation fee shall
be deemed as the party's acceptance
of the translation provided by the
other party.
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Article 40 If any documentary
evidence or explanatory material
submitted by a party concerned to the
TRAB is in a foreign language, the
Chinese translation shall be attached
thereto. If the party that has
submitted any evidence in a foreign
language fails to submit the Chinese
translation thereof, such evidence in a
foreign language shall be deemed to
have not been submitted.

If the other party concerned raises an
objection against the specific content
of the Chinese translation, the
Chinese translation of the portion
under objection shall be submitted.
When necessary, an organization
mutually accepted by the parties
concerned may be entrusted to render
a translation of the entire document,
or of the portion to be used, or of the
portion under objection.

If the parties concerned fail to
reach an agreement on the
entrustment for translation, the TRAB
may designate a professional
translation agency to translate the
entire document, the portion to be
used, or the portion under objection.
The two parties shall each bear 50%
of the costs incurred for the entrusted
translation. The refusal of either party
to pay the translation fee shall be
deemed as the party's acceptance of
the translation provided by the other

party.
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AIPLA supports the Draft for
including a revision that the portion

under dispute may be translated rather

than the entire document but, because

only the portion on dispute is material,
recommends that the Draft specify that
only the portion being disputed shall be

translated by the third party, if
necessary.
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Article 45 Whether or not a
piece of evidence is strong enough
to provide proof and the level of the
strengthcan be determinedby
examining and verifying:

(1) whether the evidence is the
original document or object or, in
the case of a photocopy or
reproduction, whether it corresponds
to the original document or object;

(2) whether the evidence is
relevant to the facts of the case;

(3) whether the form and source
of the evidence conform to the
statutory provisions;

(4) whether the contents of the
evidence are truthful; and

(5) whether the witness or the
person providing the evidence is an
interested party to either of the
parties concerned.
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Article 41 Whether or not a
piece of evidence is strong enough to
provide proof and the level of the
strength can be determined by
examining and verifying:

(1) Whethert he evidence is the
original documentor object or, in the
case of a photocopy or reproduction,
whether it corresponds to the original
document or object;

(2) Whether the evidence is relevant
to the facts of the case;

(3) Whether the form and source of
the evidence conform to the statutory
provisions;

(4) Whether the content of the
evidence is truthful;

(5) Whether the witness or the person
providing the evidence is an
interested party to either of the parties
concerned.
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Article 46 The adjudicators
shall carry out a comprehensive
examination and judgment on all the
evidence for the case at issue from
such perspectives as the degree of
relevance of each piece of
evidence to the facts of the case and
the association between different
pieces of evidence.
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Article 42 The adjudicators shall
carry out a comprehensive
examination and judgment on all the
evidence for the case a tissue from
such perspectives as the degree of
relevance of each piece of evidence to
the facts of the case and the
association between different pieces
of evidence.

If there is an opposite party
concerned, the evidence without
cross-examination shall not be
trusted.
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AIPLA commends the drafters’
emphasis on cross-examination as a
mechanism for authenticating
proffered evidence. AIPLA encourages
revision of the draft to make clear that
it is the opportunity for the opponent
to cross-examine, and not whether or
not the opponent has availed itself of
this opportunity, that is dispositive.
Further, AIPLA encourages the
drafters to acknowledge that there may
be circumstances in which the evidence
is supported by sufficient indicia of
reliability that it may be accepted, even
over objection and without the
opportunity for cross-examination.
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Article 47 The following
evidence cannot independently serve
as the basis for establishing the facts
involved in acase:

(1) Testimony given by a minor,
which is not consistent with a person
of the same age and intelligence
level;

(2) Testimony given by a witnesss
who is a relative or subordinate of,
or otherwise closely affiliated with
either party concerned, which is in
favor of that party or testimony
given by a witness who is in an
unfavorable relationship with either
party concerned, which is
unfavorable to that party;

(3) Testimony given by a witness
who is required to testify in a public
review and adjudication but failsto
do so without any justification;

(4) Audio-visualmaterial that is
not easily discernable as to whether
it has been altered or not;

(5) Reproduced document or
object that is impossible to be
verified against the original
document or object;

(6) Evidentiary material that is
altered by either party concerned or
a third party and that the other party
concerned refuses to accept;

(7) Any other evidentiary
material that cannot independently
serve asthe basis for establishing the
facts involved in a case.
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Article 43 The following
evidence cannot independently serve
as the basis for establishing the facts
involved in a case:

(1) Testimony given by aminor,
which is not consistent with a person
of the same age and intelligence level;
(2) Testimony given by a witness
who is a relative or subordinate of, or
otherwise closely affiliated with
either party concerned, which is in
favor of that party or testimony given
by a witness who is in an unfavorable
relationship with either party
concerned, which is unfavorable to
that party;

(3) Testimony given by a witness
who is required t otestify in an oral
hearing but fails to do so without
any justification;

(4) Audio-visual material that is not
easily discernable as to whether it has
been altered or not;

(5) Reproduced document or object
that is impossible to be verified
against the original document or
object;

(6) Evidentiary material that is
altered by either party concerned or a
third party and that the other party
concerned refuses to accept;

(7) Any other evidentiary material
that cannot independently serve as the
basis for establishing the facts
involved in a case.
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AIPLA supports the Draft for
specifying evidentiary standards
because these encourage uniformity
and consistency in decision-making.
AIPLA, however, encourages the
drafters to eliminate the exclusions of
Paragraphs (2) , (4), and (5) because
the finder of fact should be permitted
to determine whether or not the
material is authentic based on the
evidence presented. Specifically, the
“impossibility” standard of Paragraph
(5) appears to be extreme.
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Article 48 With respect to the
following evidence produced by a
party concerned, the TRABshall
acknowledge thes trength of proof
provided thereby if the other party
concerned raises an objection but
has no evidence to the contrary that
is sufficient to serve as a refutation:

(1) In the case of any
documentary evidence, the original
document or its photocopy, photo,
duplicate, or excerpt that is verified
to correspond with theoriginal
documentary evidence;

(2) In the case of any physical
evidence, the original object or its
reproduction, photo, or video
recording material, etc. that is
verified to correspond with the
original physical evidence;

(3) In the case of any audio-visual
material, its original or a
reproduction that is verified to
correspond with the original, being
supported by any other evidence
andobtained by lawful means and
free of any questionable point.
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Article 44 With respect to the
followingevidence produced by a
party concerned, the TRAB shall
acknowledge the strength of proof
provided thereby if the other party
concerned raises an objection but has
no evidence to the contrary that is
sufficient to serve as a refutation:

(1) In the case of any documentary
evidence, the original document or its
photocopy, photo, duplicate, or
excerpt that is verified to correspond
with the original documentary
evidence;

(2) In the case of any physical
evidence, the original object or its
reproduction, photo, or video
recording material, etc. that is verified
to correspond with the original
physical evidence;

(3) In the case of any audio-visual
material, its original or a reproduction
that is verified to correspond with the
original, being supported by any
other evidence and obtained by lawful
means and free of any questionable
point.
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AIPLAsupports the Draft for
continuing to provide the admissibility
of verified copies, in lieu of the original
documents because this enhances the
efficiency of the proceedings and
reduces the parties costs.
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Article 49 With respect to the
appraisal conclusions of an appraisal
agency entrusted by a party
concerned, thestrength of proof
provided thereby may be
acknowledged if the other party
concerned has no evidence to the
contrary or reason that is sufficient
to serve as a refutation.
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Article 45 With respect to the
appraisal conclusions of an appraisal
agency entrusted by a party
concerned, the strength of proof
provided thereby may be
acknowledged if the other party
concerned has no evidence to the
contrary or reason that is sufficient to
serve as a refutation.
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Article 50 With respect to any
evidence produced by a party
concerned, the TRAB may
acknowledge the strength of proof
provided by the evidence if it is
acknowledged by theother party
concerned or the evidence to the
contrary produced by the other
partyconcerned is not sufficient to
serve as a refutation.

With respect toany evidence
produced by a party concerned, if
the other party concerned raises an
objection and produces evidence to
the contrary, and the opposite party
acknowledges such evidence to the
contrary, the strength of proof
provided thereby may be
acknowledged.
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Article 46 With respect to any
evidence produced by aparty
concerned, the TRAB may
acknowledge the strength of proof
provided by the evidence if it is
acknowledged by the other party
concerned or the evidence to the
contrary produced by the other party
concerned is not sufficient to serve as
a refutation.

With respect to any evidence
produced by a party concerned, if the
other party concerned raises an
objection and produces evidence to
the contrary, and the opposite party
acknowledges such evidence to the
contrary, the strength of proof
provided thereby may be
acknowledged.
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concerned produce evidence to the
contrary for the same fact, but
neither of them has sufficient basis
to refute the evidence of the opposite
party, the TRAB shall, by taking
into consideration the particulars of
the case, assess whether the strength
of proof provided by the evidence
produced by one of the parties is
obviously greater than that of the
evidence produced by the other
party, andacknowledge the evidence
with greater strength of proof.

Where it isimpossible to measure
the strengthof proof provided by any
evidence, thus making it difficult to
establish any disputed fact,
theTRAB shall make a
determination in accordance with the
principles for allocating the burden
of proof.
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concerned produce evidence to the
contrary for the same fact, but neither
of them has sufficient basis to refute
the evidence of the opposite party,
the TRAB shall, by taking into
consideration the particulars of the
case, assess whether the strength of
proof provided by the evidence
produced by one of the parties is
obviously greater than that of the
evidence produced by the other party,
and acknowledge the evidence with
greater strength of proof.

Where it is impossible to measure the
strength of proof provided by any
evidence, thus making it difficult to
establish any disputed fact, the TRAB
shall make a determination in
accordance with the principles for
allocating the burden of proof.
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Article 52 With respect to the
facts and evidence acknowledged by
a party concerned in the written
application, statement of reply, and
statement of the party and the
representation statement of the
party's agent during the review and
adjudication process, if any such
factor evidence is unfavorable to that
party, the TRAB shall establish it,
except where the party retracts the
acknowledgment and produces
sufficient evidence to the contrary to
refute the fact or evidence.
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Article 48 With respect to the
facts and evidence acknowledged by a
party concerned in the written
application, statement of reply, and
statement of the party and the
representation statement of the party's
agent during the review and
adjudication process, if any such fact
or evidence is unfavorable to that
party, the TRAB shall establish it,
except where the party retracts the
acknowledgment and produces
sufficient evidence to the contrary to
refute the fact or evidence.
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Article53  If any allegation of a
party concerned is accompanied by
the party's own statement only,
without production of any other
relevant evidence, such allegation
shall not be upheld unless
acknowledged by the opposite party.
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Article 54 The TRAB may
apply the following principles in
acknowledging the strength of
proof provided by multiple pieces of
evidence produced to support the
same fact:

(1) Official documents
prepared by State authorities and
other functional departments on the
basis of their power of office take
precedence over other
Documentary evidence;

(2) Appraisal conclusions,
archive materials, and notarized or
registered documentary evidence
take precedence over other
documentary evidence, audio-visual
materials, and testimonies of
witnesses;

(3) Original documents or objects
take precedence over reproduced
documents orobjects;

(4) Appraisal conclusions of
statutory appraisal agencies take
precedence over appraisal
conclusions of other appraisal
agencies;

(5) Original evidence takes
precedence over hearsay evidence;

(6)Testimonies given by other
witnesses take precedence over
testimonies that are in favor of a
party concerned and given by
witnesses who are relatives of or
otherwise closely affiliated to that
partyconcerned;
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Article 49 The TRAB may
apply the followingprinciples in
acknowledging the strength of proof
provided by multiple pieces of
evidence produced to support the
same fact:

(1) Official documents prepared by
State authorities and other functional
departments on the basi sof their
power of office take precedence over
other documentary evidence;

(2) Appraisal conclusions, archive
materials, and notarized or registered
documentary evidence take
precedence over other documentary
evidence, audio-visual materials, and
testimonies of witnesses;

(3) Original documents or objects
take precedence over reproduced
documents or objects;

(4) Appraisal conclusions of statutory
appraisal agencies take precedence
over appraisal conclusions of other
appraisal agencies;

(5) Original evidence takes
precedence over hearsay evidence;
(6) Testimonies given by other
witnesses take precedence over
testimonies that are in favor of a party
concerned and given by witnesses
who are relatives of or otherwise
closely affiliated to that party
concerned;
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AIPLA supports the Draft for
specifying standards for the
admissibility of evidence because this
enhances the consistency and
uniformity of decision-making.
Nonetheless, AIPLA encourages the
drafters to determine the admissibility
of evidence based on the strength and
credibility of the evidence and not
based on the status of documentation
as an official document. Further, there
are many reasons why a witness may
not testify live at a hearing and AIPLA
encourages the drafters to focus
instead on the credibility of the
evidence, even if it is not presented live.
Further, evidence in support of an
interested party may nonetheless be
credible and the weight it is given
should be determined rather than
diminishing the value of the evidence
based on such an interest.
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(7) Testimonies given by
witnesses who have testified in the
public review and adjudication take
precedence over testimonies given
by witnesses whohave not;

(8) Multiple piecesof evidence of
different types and consistent
contents take precedence over a
single piece of evidence.

(7) Testimonies given by witnesses
who have testified in the oral
hearing ake precedence over
testimonies given by witnesses who
have not;

(8) Multiple pieces of evidence of
different types and consistent content
take precedence over a single piece of
evidence.
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Chapter V: Time Limits and
Service
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Article 55 Time limits shall
include tatutory time limits and time
limits specified by the TRAB.

Time limits shall be on the basis
of day, month, or year. The date on
which a time limit commences shall
not be included in that time limit.

If a time limit ends on a holiday,
the date on which the time limit ends
shall be the first working day
following that holiday.
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Article 50 Time limits shall include
statutory time limits and time limits
specifiedby the TRAB. Time limits
shall be calculated in accordance
with Article 12 of the Implementing
Regulations.
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AIPLA supports the specification
of time limits because it increases
predictability.




2005 FILAT & AR 1F B U

Current Trademark Review
and Adjudication Rules (2005)

2014 FREFhniEa N (ER &
J%=D)

Trademark Review and
Adjudication Rules
(Draft for Comment)

AIPLA Coments
on 2014 Draft
(Chinese)

AIPLA Comments
on 2014 Draft
(English)

FINK BFENAER
REENRES B E LS Ep
I E 0, B, s H
NHE; BBAFI, LA EERE H
NHE; HSERH ANTE T B AT IS
BRI, DLRhn P & s stbs it
BFIH e, HELFANRER
S B ISR 1 AR 3 PRI BR A1

Article 56 The date on which
a party concerned submits any
document or material to the TRAB
shall be the date of delivery, in the
case of submission by direct
delivery, or shall be the date
indicated on the postmark that is
affixed at the time of dispatchof the
mail, inthe case of submission by
mail. Ifthe postmark date is illegible
or there is no postmark date, the date
of submission shall be the date on
which theTRAB actually receives
the document or material, except
where the party concerned is able to
produce evidence in support of the
actual postmark date.
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Article 51 The date on which a
party concerned submits any
document or material to the TRAB
shall be the date of delivery, in the
case of submission by direct delivery,
or shall be the date indicated on the
postmark that is affixed at the time of
dispatch of the mail, in the case of
submission by mail. If the postmark
date is illegible or there is no
postmark date, the date of submission
shall be the date on which the TRAB
actually receives the document or
material, except where the party
concerned is able to produce evidence
in support of the actual postmark date.
The date of submission shall be the
date on which the TRAB actually
receives the document or material if
submission is delivered by express
enterprises out of postal
enterprises. The date of submission
shall be the date on which the
electronic system of the TRAB
actually receives the document or
material if the submission is
delivered in the data message form.
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Article 57 The various
documents of the TRAB may be
served on the parties concerned by
mail, direct delivery, or other means.
Where any party concerned entrusts
a trademark agency, service of any
document on the trademark agency
shall be deemed as service thereof
on that party.

The date on which the TRAB serves
any document on a party concerned
shall be the date indicated on the
postmark that is affixed at the time
of receipt of the mail by that party,
in thecase of service by mail. If the
postmark date is illegible or there is
no postmark date, or the mail has not
been returned by the post office, the
document shall be deemed to have
been served on the party concerned
upon expiry of a 15-day period
commencing from the date of
dispatch of the mail or, in the case of
direct delivery, the date of delivery.
If it is impossible to serve the
document by mail or direct delivery,
the document may be served on the
party concerned by way of public
announcement, in which case the
document shall be deemed to have
been served upon expiry of a 30-day
period commencing from the date of
public announcement.
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Article 52 The various
documents of the TRAB may be
served on the parties concerned by
mail, direct delivery, electron
internet or other means. Where any
party concerned entrusts a trademark
agency, service of any document on
the trademarkagency shall be deemed
as service thereof on that party.

If document is delivered through
electron internet, the document shall
be deemed to have been served
on the party concerned upon
expiry ofa 15-day period
commencing from the sending date
of the document; the date on which
the TRAB serves any document on a
party concerned shall be the date
indicated on the postmark that is
affixed at the time of receipt of the
mail by that party, in the case of
service by mail. If the postmark date
is illegible or there is n opostmark date,
or the mail has not been returned
by the post office, the document shall
be deemed to have been served on the
party concerned upon expiry of al5-
day period commencing from the date
of dispatch of the mail; in thecase of
direct delivery, it shall be the date of
delivery. If it isimpossible to serve
the document by theaforesaid means,
the document may be served on the
party concerned by way of public
announcement, in which case the
document shall be deemed to have
been served upon expiry of a 30-day
period commencing from the date of
public announcement.
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AIPLA supports the Draft for
permitting electronic service. AIPLA
encourages the TRAB to establish a
formal electronic filing system through
which service will be made because it
provides confirmation to the parties
and the TRAB of service. Electronic
service without verification may result
in failure of service and inadvertent
loss of rights. AIPLA further
encourages the drafters to delete
provisions regarding public notice.
Rather, AIPLA encourages service on
the designated representative. As the
parties are required to keep this
information current, service should be
effective. AIPLA further encourages
the drafters to reconcile the deadline to
update the representative within the
time periods in this section, so that the
representative must be updated well
within the period for service, because
this will ensure that electronic service
is effective.
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concerned is a foreigner or foreign
enterprise having no habitual
residence or place of business in the
People's Republic of China, the
trademark agency indicated in the
trademark registration files shall be
obligated to sign to acknowledge the
receipt of any legal document
pertaining to the relevant trademark
during the process of review and
adjudication of the trademark.
Service of such document by the
TRAB on the trademark agency
shall be deemed as service thereof
on the party concerned.

Where the trademark agency has
terminated its trademark agency
relationship with the foreign party
concerned before the relevant legal
document mentioned in the
preceding paragraph is served,
thetrademark agency shall in form
the TRAB of the relevant statusin
writing, and shall return the relevant
legal document to the TRAB within
ten days of receiving it for another
service of it by the TRAB.

Where it is impossible to serve a
document by the aforesaid means,
the document shall be served by way
of public announcement.
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trademark review and adjudication
shall be served pursuant to Article
5 of the Implementing Regulations;
if it isimpossible to determine any
agencyaccording to Article 5 of the
Implementing Regulations, the
document isserved on the party
concerned directly.

If Madrid international
registration of trademarks involves the
transmission of relevant documents by
the International Bureau, relevant

evidence of service shall be submitted.
If no evidence is submitted,

reasons shall be explained in written
form. The document shall be deemed
to have been served upon expiry of a
15-day period commencing from the
issue date of the International
Bureau.

Where it is impossible to deliver
a document by the aforesaid means,
the document shall be served by way
of public announcement.

to the previous provision regarding
service.
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Chapter VI: Supplementary
Provisions
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Chapter VI: Supplementary
Provisions
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circumstance that occurs before the
effectiveness of the Trademark Law

Amendment Decision on 1
December 2001 and is one of the
circumstances listed in Articles 4, 5,
and 8, Paragraph

lof Article 9, Items (1), (3), and (4)
of Paragraph lof Article 10,
Paragraph 2 of Article 10, and
Articles 11, 12, 13, 15, 16, 24, 25,
and 31 of the amended Trademark
Law, if the TRAB conducts a review
and adjudication after the
effectiveness of the Trademark Law
Amendment Decision, the review
and adjudication shall accord with
the corresponding provisions of the
amended Trademark Law; with
respect to other circumstances, the
TRAB shall apply the corresponding
provisions of the pre-amended
Trademark Law.

Where a party concerned applies to
the TRAB for review and
adjudication in connection with a
dispute over a trademark of which
the registration has been at least one
year by the time when the
Trademark Law Amendment
Decision came into effect, the time
limit for filing an application as set
forth in Paragraph 2 of Article 27 of
the pre-amended Trademark Law
shall apply;
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concerned is dissatisfied with the
decision of rejecting the application
of trademark registration rendered
by the Trademark Office before the
implementation of the revision of
the Trademark Law and applies to
the TRAB for reexamination, and
the case isapproved for retrial by
the TRAB after the implementation
of the revision of the Trademark
Law, the new Trademark Law
shall apply.

If a party concerned is
dissatisfied with the decision on
opposition rendered by the
Trademark Office before the
implementation of the revision of
the Trademark Law and applies to
the TRAB for reexamination, and
the case is trialed bythe TRAB after
the implementation of the revision
of the Trademark Law, the
application entity of the party
concerned shall refer to the old law,
and other procedure and entity
issues shall refer to the new law.
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because it provides the benefit of these
amendments to the follow-up
proceedings.
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where a party concerned applies to
the TRAB for review and
adjudication in connection with a
dispute over a trademark of which
the registrationhasbeenlessthan
oneyearby thetimewhenthe
Trademark LawAmendment
Decision came into effect, the time
limit for filing an application as set
forth in Paragraph 3 of Article 41 of
the amended Trademark Law shall
apply.

Where any organization or
individual files an application for
review and adjudication pursuant to
Article 270f the pre-amended
Trademark Law and Article 250f its
detailed implementing rules before
the effectiveness of the Trademark
Law Amendment Decision, and the
application falls within the
circumstances set forth in Articles
13, 15, 16, and 310of the amended
Trademark Law, the time limit for
filing an application for review and
adjudication as specified in
Paragraph 2 of Article
41 of the amended Trademark
Law shall not be applicable.

If the registration of a
trademark is approved before the
implementation of the revision of
the Trademark Law and the TRAB
renders its decision or ruling after
the revision of the Trademark Law,
relevant procedure issues shall
refer to the new law and entity
issues shall refer to the old law.
For trademark review and
adjudication cases accepted before
the implementation of the revision
of theTrademark Law, the period
of trial shall be calculated from
May 1, 2014.
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Article 60 The document format
for the handling of trademark review
and adjudication matters shall be
formulated and published by the
State Administration forIndustry and
Commerce.
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Article 55 The document
format for the handling of trademark
review and adjudication matters shall
be formulated and published by the
State Administration for Industry and
Commerce.
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take effect as of 26 October
2005.
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effect as ofMay 1, 2014.




